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Risk Retention Groups: Weighing the Risks

During the last year, many of MLMIC’s
policyholders have received solicitations
from Risk Retention Groups (“RRGs”)
promising lower premiums. When con-
sidering the professional liability coverage
offered by an RRG, physicians should be
aware of the risks involved and should
understand how the type of coverage pre-
sented relates to the amount of premium
to be paid. We suggest physicians carefully
evaluate their current coverage and premi-
ums and compare them with those of an
RRG in order to gain a full understand-
ing of the differences between programs.
Below are some key considerations:

Q. Are RRGs eligible for protection by
the NYS Property/Casualty Insurance
Security Fund (guaranty fund) in the
event of their insolvency?

A. No. Because RRGs are not licensed in
New York State, their policyholders are
not protected by the State’s $1 million
per claim guaranty fund in the event
the RRG becomes insolvent. The guar-
anty fund, which acts as a safety net,
protects MLMIC’s insureds for the
risks covered by their policies.

Q. Can physicians still get free excess
coverage if they become insured by
an RRG?

A. No. Physicians who purchase primary
coverage from an insurer not licensed
by NYS (like RRGs) do not have
access to $1 million of excess coverage
provided by the State. Excess coverage
is currently provided at no cost to phy-
sicians who purchase primary limits
of $1.3 million each person and $3.9
million total aggregate from a New
York State licensed insurer and who
complete the required risk manage-
ment course.
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Q. Is the occurence form of coverage
available with an RRG?

A. Typically no. In fact, RRG premium
quotes may appear to be a frac-
tion of current MLMIC premiums
due to the fact that RRGs are not
comparing ‘apples to apples.” They
propose to move the insured from
the occurrence form of coverage to
either a first year claims made or
claims paid (sometimes referred to as
“paid claims”) policy. Because claims
made and claims paid policies cover
a subset of the claims covered by an
occurrence policy, they cost less for
the first few years. They only give the
illusion of cost savings, because both
forms would require the purchase
of a “Tail” to protect for any subse-
quently reported claims should the
policy be cancelled.

Q. What coverage forms are offered
by MLMIC2

A. MLMIC offers a choice of either the
occurrence or claims made coverage
forms as required by the New York
Insurance Law. The claims paid (or
“paid claims”) form is not offered by
carriers licensed in the state because
this form of coverage is not permit-
ted by New York Insurance Law.

Q. What is the difference in protec-
tion afforded by the occurrence,
the claims made, and the claims
paid policy forms?

A. Occurrence coverage offers the most
comprehensive protection, covering
an insured when an incident occurs
while the policy is in effect, regard-
less of when it is reported or paid.

Claims made covers an insured
when an incident is reported while
the policy is in effect, regardless of
when it is paid. It is less comprehen-

sive than occurrence, since it does
not cover unreported claims if con-
tinuing coverage is not maintained,
and, therefore, it costs less than
occurrence for the first few years. If
the insured wishes to be protected
for unreported events, tail coverage
must be purchased.

Claims paid, a new form of
coverage offered by some RRGs, is
the least comprehensive. It covers an
insured only when an incident is paid
while the policy is in effect. Because it
covers considerably less insurance risk
initially than claims made or occur-
rence, it is considerably less expensive
than either of these forms for several
years; however, it is the insured who
assumes the responsibility of unpaid
and unreported claims if continu-
ing coverage is not maintained.
Obviously, this creates significant risks
for the insured, which they would
then bear. Like claims made coverage,




the insured could opt to purchase tail
coverage to be covered for unpaid or
unreported claims.

Q. Does New York State
regulate RRGs?
No, this means that an RRG’s claims
handling practices, policy forms,
and premium rates are not subject to
New York Insurance Law. Therefore,
unlike licensed New York State car-
riers, RRGs may change their policy
terms or premium rates at any time
without filing and receiving approval
from the New York State Insurance
Department. Furthermore, policy
and rate changes may be imple-
mented without meeting the notice
requirements found in the New York
Insurance Law.

Q. Are there any other fees required
to become insured by an RRG?

A. In many cases, yes. By law, RRGs
must be owned by their insureds
and most require insureds to make a
capital contribution for several years,
in addition to their annual insurance
premiums. This money is at risk and
its return is not guaranteed.

Q. Will insuring with an RRG jeop-
ardize a physician’s privileges at
affiliated hospital(s)?

A. Possibly. Since insurance purchased
from an RRG is not regulated by the
State, it may differ from what is cus-
tomarily offered in New York and may
well be of significant concern to hospi-
tals granting staff privileges, particular-
ly if the hospital believes it increases its
exposure by accepting RRG coverage.
It also depends upon the medical staff
by-laws and the hospital’s credentialing

requirements.

The answers to the questions posed
above indicate that a number of issues and
concerns are present with the RRG form
of insurance. Therefore, it is very impor-
tant for physicians to thoroughly analyze
all aspects of this type of insurance before
deciding to make any changes to their
current program. In many cases, what
appears to be a more cost effective option,
could, ultimately, lead to even higher
costs and greater risks to the physician.
Physicians who are considering transfer-
ring their coverage to an RRG should first
contact a MLMIC underwriter at one of
the offices listed below. MLMIC under-
writers are available to answer any ques-
tions physicians may have and can
be reached at an office nearest your
practice location.

New York 212-576-9670
Syracuse 315-428-1188
Latham 518-786-2700
East Meadow 516-794-7200

MLMIC Offices

2 Park Avenue
New York, NY 10016
(800) 275-6564

2 Clinton Square
Syracuse, NY 13202
(800) 356-4056

90 Merrick Avenue
East Meadow, NY 11554
(877) 777-3560

8 British American Boulevard
Latham, NY 12110
(800) 635-0666
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Fager & Amsler’s attorneys are available
during normal business hours to assist
policyholders with a wide range of legal
services, including, but not limited to,
advisory opinions concerning liability
issues, liability litigation activities, lecture
programs, consulting services, and legal
audits and assessments. Additionally,
hospital risk managers have exclusive
access to MLMIC’s 24-hour legal hotline:
(877) 426-9555.
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Why Do New York State Physicians Need to Know About MOLST? continued from page 9

to have a DNR order. Finally, the patient
is asked whether he/she wishes future hos-
pitalizations or transfers, intubation, a trial
versus long term mechanical ventilation,
whether there are to be any other limits
on medical intervention(s), antibiotics,
and whether the patient wishes artificial
administration of fluids and nutrition.
The entire MOLST form must be
reviewed and renewed on a regular basis,
particularly if the patient is transferred
to a different facility, if there is a sub-
stantial change in the patient’s medical
condition, or if the patient’s treatment
preferences have changed. Review must
be completed at least every 90 days for
an outpatient, every seven days for a
hospitalized patient, and every 60 days
for patients in a skilled nursing facil-
ity. Photocopies and faxes of a signed
MOLST order are considered to be as

legal and valid as the original®. The hot
pink forms do scan acceptably into elec-
tronic medical record systems.

This form was developed in an
attempt to enhance doctor/patient com-
munication about decisions to be made
when a patient becomes seriously or criti-
cally ill. The MOLST DNR order, like
all DNR orders, may be held in abeyance
during surgery, and until a defined time,
but only if the physician has had a prior
consent discussion with the patient, and
the patient, proxy agent, or surrogate has
given consent to temporarily suspend the
order. Since the DNR order then resumes
after the time defined in the order of

6.  Frequently Asked Questions/Medical Orders

for Life Sustaining Treatment. Accessed on
November 19, 2008 at http://www.health.
state.ny.us/professionals/patients/patient_
rights/molst/frequently_asked_questions.htm.

temporary suspension, there is no need
to rewrite the MOLST form, or obtain
consent for, or rewrite a new DNR order.

Whether MOLST will eventually be
used more frequently than a health care
proxy document or living will is yet to
be seen. The success of the pilot project
and the demand for education about
how to properly implement MOLST on
a state-wide basis is a positive sign. End-
of-life decisions often leave physicians
in a difficult position. They often have
no guidance from patients who lack
capacity and members of those patients’
families, or may be faced with situations
where there are serious differences in
opinion among family members. The
presence of pre-existing MOLST orders
can help physicians avoid those very
difficult situations. <





