








expensive to obtain, depending upon 
the specialty of the physician, as well 
as the length of time the policy was in 
force. More often than not, the employer 
may have intended to only pay for the 
premiums of the employee’s policy dur-
ing the term of the employee’s active 
employment, but not for the tail cover-
age upon the employee’s departure from 
the practice. The employee, however, 
may interpret this provision to mean that 
the employer will pay for “complete” 
coverage, including the purchase of a tail 
after the period of employment. For this 
reason, an employment agreement must 
define exact parameters of the profes-
sional liability coverage to be provided, 
which should prove to be beneficial to 
both parties.

Employers should consult with an 
attorney specializing in healthcare corpo-
rate and business matters when drafting 
employment agreements that address all 
necessary parameters, including but not 
limited to:
�L	 Who will pay the policy premiums 

during and after employment (i.e., 
purchasing a tail)?

�L	 Will the practice permit, and pay for, 
prior acts (“Nose”) coverage for an 
employee with a current claims made 
policy in force? 

�L	 Who can select coverage options; 
limits of liability, specialty class, 
optional discount endorsements 
(waiver of consent to settle a claim, 
deductible limits, part time)?

�L	 If the policy is written with a deduct-
ible, who is responsible for those 
payments?

�L	 Who will be the policy administrator 
(the party authorized to make chang-
es to, cancel, and release information 
concerning the policy)?

�L	 Who will be responsible for paying 
the tail premium? If it is the employ-
er, will the employer pay regardless 
of the reason for the termination of 
employment?

�L	 Will the employer pay the entire 
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When hiring a new healthcare practitio-
ner, it is wise to consult legal counsel to 
determine whether it is necessary to have 
a physician employment agreement. This 
is particularly important if a less than 
harmonious discontinuance of employ-
ment later occurs.

A written agreement provides struc-
ture and clarity to the rights and obliga-
tions of both employer and employee. It 
can avoid unnecessary and costly legal 
proceedings after the departure of an 
employee and provide clear guidance 
concerning important issues, such as pay-
ment for and maintenance of professional 
liability insurance. This could affect both 
large and small groups alike, and reduce 
or eliminate the potential for disruption 
and unexpected legal costs.

One of the most frequent areas 
of disagreement when such a breakup 
occurs is with the provision governing 
the responsibility for payment of the 
employee’s professional liability insurance 
after his/her departure from the practice.

When an employment contract pro-
vides that the employer will “pay for the 
employee’s professional liability insur-
ance,” the employer’s true intent is often 
misconstrued. This is particularly true 
when an employer instructs the employee 
to purchase a Claims Made policy which 
requires the purchase of a Reporting 
Endorsement (“Tail”) in order to provide 
coverage for any “after reported” claims 
upon termination of the insured’s policy. 
The cost of tail coverage can be quite 
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tail premium regardless of length 
of employment, or will payment be 
pro-rated?

�L	 Will the employer pay the tail in 
addition to, or as a deduction from, 
the employee’s stated compensation?

�L	 If an employer has agreed to pay 
for an employee’s tail premium, will 
the employer do so if the policy is 
cancelled due to the employee’s early 
resignation or the employer’s request 
to terminate the employment rela-
tionship earlier than contemplated in 
the employment agreement?

�L	 Will the practice permit the employ-
ee to continue the policy or secure 
prior acts coverage with another car-
rier after accepting a position with a 
new employer?
For more information regarding 

the information presented, please feel 
free to contact MLMIC’s Underwriting 
Department in the office nearest you.

The preceding article is intended for general 
informational purposes only and is not to 
be construed as advice or as a requirement 
for MLMIC insureds to have coverage with 
the Company. MLMIC does not maintain 
a position either for or against entering into 
such contracts and, as such, employers are 
advised to consult with their own indepen-
dent counsel. 
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Fager & Amsler’s attorneys are available 

during normal business hours to assist 

policyholders with a wide range of legal 

services, including, but not limited to, 

advisory opinions concerning liability 

issues, liability litigation activities, lecture 

programs, consulting services, and legal 

audits and assessments. Additionally,  

hospital risk managers have exclusive  

access to MLMIC’s 24-hour legal hotline:  

(877) 426-9555.

MLMIC Offices

2 Park Avenue
New York, NY 10016

(800) 275-6564

2 Clinton Square
Syracuse, NY 13202

(800) 356-4056

90 Merrick Avenue
East Meadow, NY 11554

(877) 777-3560

8 British American Boulevard
Latham, NY 12110

(800) 635-0666

MLMIC’s lending library is available to 
all policyholders at no charge and may be 
accessed via the Web site at www.mlmic.
com/portal/lib_home.aspx. To place any 
library and research requests, contact Judi 
Kroft, Library Services Administrator, at 
800-635-0666, ext. 2786, or by e-mail 
at jkroft@mlmic.com. The following 
resourses pertain to topics featured in 
this issue of Dateline.
 
1.	 AMDA Clinical Practice Guidelines. 

American Medical Directors 
Association; 2009. Includes: 
Managing Diabetes in the Long Term 
Care Setting, Osteoporosis, Pain 
Management in the Long Term Care 
Setting, Pharmacotherapy Companion, 
Pressure Ulcers in the Long Term 
Care Setting, Pressure Ulcer Therapy 
Companion, Pressure Ulcers, Sleep 
Disorders, Stroke Management and 
Prevention in the Long Term Care 
Setting, and Urinary Incontinence.

2.	 Elizabeth Capezuti. Evidence-based 
Geriatric Nursing Protocols for 
Best Practice. Springer Publishing 
Company; 2008. The third edition 
includes 17 revised and updated 
chapters and 15 to 20 new evidence-
based topics including critical care, 
diabetes, hydration, oral health care, 
palliative care, and substance abuse

3.	 Falls Prevention Strategies in 
Healthcare Settings: Patient, Resident, 
Worker, and Visitor. ECRI; 2006. The 
guide is designed to help acute care 
and long-term care facilities develop or 
assess and improve their current falls 
reduction programs. It includes tools 
to assist readers in developing their 
own falls prevention programs.

4.	 Palliative Care in the Long-Term 
Care Setting: LTC Physician 
Information Tool Kit Series. 
American Medical Directors 
Association; 2007. Most health care 
practitioners and organizations are 
aware of AMDA’s clinical practice 
guidelines. However, many need 

assistance to implement them in 
their facility. This implementation 
tool kit walks you through each step 
of implementing the Palliative Care 
guideline in your facility.

5.	 Reducing the Risk of Patient 
Harm Resulting in Falls: Tool Kit 
for Implementing NPSG 9. Joint 
Commission Resources; 2008. The 
toolkit includes an implementation 
guide and how-to information to 
help organizations improve assess-
ment and reassessment techniques to 
identify at-risk individuals, educate 
patients, train new staff and veteran 
staff, and evaluate falls data.

6.	 Saxton, James W. The Satisfied Patient: 
A Guide to Preventing Malpractice 
Claims by Providing Excellent 
Customer Service, 2nd edition. HCPro; 
2007. The second edition is a resource 
that every modern physician needs. 
Written by an experienced healthcare 
attorney, this fully updated book illus-
trates how focusing on patient satis-
faction can better your organization, 
reduce the potential of professional 
liability claims, and significantly affect 
the outcome of that claim if initiated. 
Learn how to increase patient satisfac-
tion and reduce claims by incorporating 
five-star customer service principles into 
caregiving, encouraging patients to take 
responsibility for their care, and by tak-
ing a few extra seconds to create legible, 
concise documentation.

7.	 John Steiner. 2009 Health Law and 
Compliance Update. Aspen Publishers, 
Inc.; 2009. This edition brings you the 
latest information on emerging issues 
in health law and healthcare compli-
ance, including new chapters on legal 
issues in compliance and governance 
for healthcare organizations, the Stark 
Phase III regulations, fair market valu-
ations in healthcare, off-label use of a 
drug or device, compliance develop-
ments in clinical research coverage and 
billing, and more.

MLMIC’S Lending Library
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Endnotes
1.	 Public Health Law §2801-d (2).
2.	 Public Health Law §2801-d (2).
3.	 Public Health Law §2801-d was designed 

to give nursing home residents a private 
cause of action to enforce their rights 
as residents. This law states that a nurs-
ing home shall be liable to a resident for 
depriving that resident of any “right or 
benefit” (§2801-d [1]). The statute defines 

a “right or benefit” as one created for the 
well-being of a resident by virtue of: (1) a 
contract; or (2) any federal or state statute, 
code, rule or regulation, where the nursing 
home’s non-compliance with such stat-
ute, code, rule or regulation has not been 
authorized (§2801-d [1]). 

4.	 42 C.F.R. part 483.25 (c) (emphasis supplied). 
5.	 See D. Berlowitz, et al., Evaluation of 

a Risk-Adjustment Model for Pressure 
Ulcer Development Using the Minimum 
Data Set, JAGS 2001; 49:872-876, as 
reproduced in No Easy Answers To LTC 
Conundrums: Pressure Ulcer Controversies, 
Caring, May 2002, American Medical 
Directors Association in cooperation with 
Lippincott Williams & Wilkins.

6.	 10 NYCRR §415.12(c) (1) (emphasis supplied).
7.	 As the federal regulations governing prac-

tices in nursing homes are derived from the 
Omnibus Budget Reconciliation Act, they 
are often known as OBRA regulations or 
simply OBRA.

ment of pressure sores, and treatment 
rendered if the resident is admitted with 
or develops such a condition. In particu-
lar, the physician’s notes can make the 
case that “all care reasonably necessary” 
was rendered and that any decubitus 
ulcer was “unavoidable” within the mean-
ing the relevant regulations. Regular, 
detailed documentation of this nature 
may lessen the risk of being sued and, by 
showing that the facility met the appli-
cable standard of medical care, reduce 
potential damages awards if the care must 
be defended in a court of law. 

Defending the Decubitus Ulcer Case continued from page 3




