











The Role of CPH in Helping
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Committee for Physician Health

History of CPH

he Committee for Physician Health

(CPH) is one of the most valuable
services provided by the Medical Society
of the State of New York (MSSNY),
but perhaps the least visible. CPH was
formed by MSSNY to address the issue
of physician impairment. In 1974,
volunteer physicians began to provide
informal assistance for colleagues who
had substance abuse problems. At that
time, a body of knowledge was emerging
throughout the country which indicated
that the most effective physician recovery
programs operated in cooperation with
physician licensure agencies. It became
evident that the possibility of losing a
license, even temporarily, was an impor-
tant factor in motivating physicians to
seek treatment. While licensure agen-
cies were required to follow formal legal
procedures in accordance with state laws
and regulations, the medical societies
could more rapidly assist physicians suf-
fering from behavioral health disorders to
obtain treatment, because they were not
constrained by these legal requirements.

In 1980, legislation was enacted
which enabled MSSNY to operate a
physician committee whose intervention
would remain confidential and whose
purpose was to confront and refer phy-
sicians for treatment if they appeared
to suffer from alcoholism, drug abuse,
or mental illness.! To fulfill this public
health responsibility, MSSNY appointed
a group of interested physicians to what
ultimately became CPH.

With this legislation as the frame-
work, CPH and the New York State
Department of Health Office of

Professional Medical Conduct (OPMCQC)
agreed to work together more effectively
to enhance the quality of treatment avail-
able for impaired physicians. At present,
if a physician voluntarily seeks treatment
through CPH, and OPMC has not been
notified by hospitals or colleagues, the
physician does not have to surrender his
license. However, the physician must
immediately stop practicing and enter
treatment. CPH is obligated by law to
preserve the confidentiality of the physi-
cian throughout the treatment process, if
the physician cooperates with and makes
progress in the treatment regimen.’
Further, OPMC will not be notified by
CPH, unless the physician fails to coop-
erate with the program and/or monitor-
ing. Immediate removal of a physician
from practice until he/she is clinically
cleared to return to practice safe and
effective medicine quickly and effectively
eliminates the potential risk of further
patient harm.

If OPMC has received a report or
complaint about a possibly impaired
physician, OPMC will promptly com-
mence an investigation. In the absence
of a finding of misconduct, OPMC typi-
cally encourages the physician to remain
in CPH for appropriate treatment.

If OPMC discovers misconduct,
including or due to impairment, the
physician typically must surrender his/
her license temporarily and complete
treatment before being permitted to
return to practice.

Finally, if the physician’s impair-
ment has caused patient harm in the
hospital setting, OPMC must be noti-
fied by the hospital and OPMC will

then take whatever action it deems
appropriate with respect to the physi-
cian’s license and any requirements for
treatment and monitoring.

From its inception and through
2007, the CPH monitoring program
has had approximately 2,826 physi-
cians involved. At any given point in
time, CPH is monitoring approximately
500 physicians. In 75% of these cases,
OPMC is never aware of the physician’s
involvement in the CPH program.

The Relationship of CPH
with the New York State
Legislature and the
Department of Health
Physicians may well be surprised and
even troubled that CPH has a working
relationship with OPMC. It is important
to understand that it is this relation-

ship which permits CPH to maintain its
credibility and retain the legal author-
ity to keep all of its files confidential.’
Throughout its decades of operation,
CPH has been reviewed by the NY State
Department of Health to determine
whether it is effective in achieving the
goals of its mission and whether it con-
tinues to work within the confines of the
established legislative framework. These
reviews have continuously confirmed that
CPH has developed a strong and profes-
sionally managed program which is clini-
cally sound and meets both the needs of
the physicians it serves and the expec-
tations of the Department of Health.
When the state legislature has periodi-
cally reviewed the CPH program, it too
has continued to legislatively authorize its
continuation.

1. New York State Public Health Law
§230(11)(c)(11).

8 MLMYC
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3. Id., §230(11)(g)(i-iv)



The Mission of CPH
a4 Mission N

The mission of the Committee for
Physician Health is to promote quality
medical care by providing confidential

assistance to physicians, residents,

medical students and physician
assistants suffering from substance
\ use and other psychiatric disorders. J

Outreach Monitoring

Intervention Recovery

Advocacy

Outreach and Education

A second key objective of CPH is to
develop and present educational pro-
grams to the medical community,
focusing on the signs and symptoms of
impairment to promote early recogni-
tion and response. These programs also
emphasize the significance of the impact
of physician impairment on a broad
range of individuals, from patients to
families, staff, and others. They are
aimed at encouraging medical profes-
sionals to take prompt action to prevent
patient harm and to assist any physician
who appears to be potentially impaired
to receive professional help. Each year,
the CPH staff makes educational pre-
sentations to approximately 5,000
licensed physicians, residents, and
medical students.

How to Intervene when

a Colleague is Impaired

CPH accepts referrals from anyone
interested in helping a colleague. The
majority of referrals are received from
senior administrators in hospitals or from
members of physician practice groups. A
referral may be made simply by making

a telephone call to 1-800-338-1833 or
1-518-436-4723. The source of the refer-
ral always remains confidential.

Once a referral has been made, the
next step is helping the physician to see
the need and agree to immediately enter
treatment. One of the most difficult
responsibilities of being in management

at a hospital or in a practice is the need
to confront an impaired physician who
appears to be suffering from a psychiatric
or substance abuse disorder. Denial is
very difficult to overcome. Because the
clinical staff of CPH has such a high level
of expertise in this area, CPH can coordi-
nate most interventions and provide nec-
essary support and valuable information
to the participants.

The Recovery Process
Recovery from a chronic illness is a con-
tinuous process and not a single event.
However, recovery must always begin
with an accurate and thorough assess-
ment of the needs of the individual

and development of an individualized
treatment regimen. If the physician has
a chemical dependency, a CPH coordi-
nated recovery often begins with inpa-
tient treatment for 45-60 days. This is
followed by outpatient treatment, which
may continue for a year or longer. If
the physician has a psychiatric disorder,
appropriate inpatient and outpatient
treatment are also provided, for whatever
time period is determined to be medi-
cally necessary by the treating facility
professionals or program.

How Monitoring

is Accomplished

According to the literature of addic-
tion medicine, the probability of a full
recovery for a typical patient entering
treatment for substance abuse for the first
time is less than 50 percent. Fortunately,
because CPH has such an intense moni-
toring regimen, the probability of recov-
ery for a typical physician involved in
the CPH program for substance abuse is
approximately 95 percent.

Physicians who have a diagnosis of
chemical dependency are monitored for
5 years. Monitoring of a patient with
a substance use disorder begins dur-
ing inpatient treatment and continues
throughout outpatient treatment. Those
who have dual chemical and psychiatric
dependency diagnoses must additionally

be treated by a psychiatrist. Physicians
are required to regularly submit urine
specimens for toxicology testing to foren-
sically corroborate their recovery. Those
who have a substance abuse disorder
must also regularly attend a mutual help
meeting. Finally, every physician in the
program who returns to the practice of
medicine must have a work monitor to
observe for signs of recovery or relapse.

Advocacy by CPH

Part of a physician’s recovery includes
the full reintegration of the individual
into the practice of medicine, whenever
possible. An important part of that rein-
tegration includes advocacy by CPH. If
the physician’s license has been tempo-
rarily surrendered, this includes advocat-
ing before governmental agencies, such
as the New York State Department of
Health and the Board of Regents, as
well as before hospital credential com-
mittees, group practices or partnerships,
professional liability insurance compa-
nies, such as Medical Liability Mutual
Insurance Company and others. Over
the years, because of its successful treat-
ment and monitoring programs, CPH
has established credibility with many
hospitals, practice groups, payer panels,
and state agencies and has effectively
assisted many physicians to successfully
return to practice.

Conclusion

The stress of practicing medicine with all
of its payment, staffing, regulatory, and
liability issues has greatly increased over
the past decade. As physicians and hospi-
tals are being asked to do more with less,
the financial, emotional, and professional
pressures have continued to increase.
Some physicians are more susceptible to
stress which then manifests itself in the
development of psychiatric or substance
abuse disorders. Since this severely affects
the physician’s ability to practice in a
safe and productive manner, CPH plays

continued on page 10
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The Role Of CPH continued from page 9

a critical role in the physician’s future,
particularly if CPH is able to intervene
before either OPMC is involved or
patient harm has occurred.

For many years, there has been a
stigma associated with the treatment of
psychiatric and substance abuse disor-
ders. Frequently, fear of this stigma has
prevented professionals from obtaining
proper and timely treatment. This has
often resulted in the increased clinical
severity of the disorder, by the time it is
finally recognized. This stigma is a sig-
nificant barrier to the full engagement of
the impaired medical professional treat-
ment regimen. In order for treatment to
be effective and the results maintained
for life, this stigma and the fear with
which it is associated must be overcome.

By endorsing and otherwise support-
ing the work of CPH, MSSNY has con-
tinued to reaffirm that having a chemical
dependency or other psychiatric disor-
der does not need to end a physician’s
career. By arresting the progress of the
physician’s illness through the provision
of effective treatment at an early stage,
active participation in the CPH program
can prevent the ravages to health, family,
and career that might otherwise ensue.
Further, by preventing patient harm and
avoiding the physician’s loss of his/her
medical license due to professional mis-
conduct, the public is significantly bene-
fited. Ongoing treatment and monitoring
by CPH permits physicians to continue
to be productive members of society and
to safely practice medicine with appropri-
ate skill after active treatment has been
completed. However, because recovery is
a life long process, CPH is there to con-
tinue to support the physician in main-
taining his/her recovery.

How CPH Works:

A Case Study

Dr. John Doe was referred to CPH by
a fellow surgeon. He telephoned CPH
to express his concern that Dr. Doe was
missing a lot of work and seemed to be
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forgetful. Although the referring surgeon
had not yet observed a deterioration in the
quality of Dr. Do€’s care, he stated that he
suspected that Dr. Doe might have a drug
problem. CPH staff promptly telephoned
Dr. Doe’s residence. They found him at
home on a day on which he was scheduled
to assist on a major surgical case. When
CPH staff expressed concern about his
health, Dr. Doe responded that his wife
was the “drug addict.” Dr. Doe sounded
barely lucid and confused on the telephone.
He had trouble reciting simple details,
such as his address and his hospital affilia-
tions. Dr. Doe initially demanded that the
CPH staff call his Chief of Surgery at the
hospital where he practiced to clear up the
“misunderstanding” and then terminated
the conversation. However, Dr. Doe called
CPH back very shortly after this initial call
had concluded. When he called, the CPH
staff was in the process of contacting his
Chief of Surgery. Dr. Doe pleaded with the
staff not to call his Chief. He then admit-
ted that both he and his wife were very sick
and needed help.

CPH staff instructed Dr. Doe to
immediately cease the practice of medi-
cine in any form. A substance abuse
rehabilitation center was contacted. Dr.
Doe was admitted that same evening. He
was immediately detoxified from alcohol.
However, the center soon determined
that his primary drug of choice was
hydrocodone. He then received treatment
for abuse of this substance as well.

Dr. Doe remained in the rehabilita-
tion center for 67 days. He was discharged
after successfully completing his in-patient
treatment. Because the staff at the center
had identified a possible cognitive deficit
prior to his discharge, they recommended
that Dr. Doe undergo neuropsychologi-
cal testing and evaluation before being
permitted to return to practice. Once Dr.
Doe returned home, he promptly began
outpatient treatment. He also received
medical treatment from the primary care
physician that CPH required he obtain.

Dr. Doe was required to undergo urine

screening 6 times per month and also
attend daily mutual help meetings.

After he had received 45 days of
outpatient treatment, CPH arranged
for the recommended cognitive testing.
This test was interpreted by a consulting
psychiatrist. The psychiatrist determined
from the tests that Dr. Doe did not have
a cognitive deficit. It was the psychiatrist’s
opinion that what had initially appeared
to be a cognitive deficit was most likely a
temporary deficit resulting from his drug
and alcohol use. The psychiatrist then
cleared Dr. Doe to return to the practice
of medicine.

With the assistance of the advocacy
of CPH, Dr. Doe made arrangements
with the hospital to return to work. An
Associate Chief of Surgery was assigned to
be his work monitor. His function was to
observe Dr. Doe for signs of recovery or
relapse. Dr. Doe then returned to practice
and resumed his usual surgical case load.

Dr. Doe continued to receive outpa-
tient treatment for another 10 months.
He was then successfully discharged from
the outpatient program. However, he
continued to undergo urine screening 6
times per month for 6 months. This was
then reduced to 4 times per month. He
continued to attend mutual help meet-
ings. After 5 years of monitoring, Dr.
Doe was successfully discharged from
the CPH program. Twelve years later, he
is nearing retirement. Dr. Doe remains
in recovery and continues to regularly
attend mutual help meetings. He has
held several elected positions in the hos-
pital, including President of the Medical
Staff and has continued to safely provide
needed surgical care to his community. %



Post-Graduate Medical Education Programs
Developing a Culture of Patient Safety

Richard Terry, DO, FACOFR Director, Wilson Family Practice Residency Program, Johnson City, NY;
Paul J. Decker, Risk Management Consultant, MLMIC

Background

The issue of medical errors, and their
impact on patient safety and medical
malpractice losses, has received a great
deal of national attention. Interestingly, a
recent study involving internal medicine
residents at multiple university medical
schools indicates that a majority of them
believe most medical errors are: 1) caused
by allied health professionals; 2) are
related to patient issues, such as atypical
patient presentations, unintended out-
comes, and complex medical conditions/
co-morbidities; or, 3) are the result of
financial incentives, such as cost contain-
ment or managed care reimbursement
structures.! The study found that residents
perceive that additional education in med-
ical error reduction strategies is needed

by allied health professionals (e.g., nurses,
physician assistants, and medical technolo-
gists), but not physicians.

This perception, that “it’s not my
problem,” is contrary to empirical evi-
dence, which suggests physicians are the
primary source of medical errors and
medical malpractice losses. Therefore, there
needs to be a substantial change in aca-
demic culture, in terms of how residents
perceive medical errors and how faculty
advisors and teaching institutions can assist
in correcting this misperception. This is
especially important in New York State,
which has the largest population of both
medical teaching institutions and resi-

1. DPerceptions of Medical Errors by Internal
Medicine Residents: Development and
Validation of a New Scale. The School
of Medicine, University of Alabama at
Birmingham, and Florida State University,
College of Medicine. Quality Management
in Health Care, 2005 Jul-Sep;14
(3):144-54. Menachemi, N; Shewchuk,R;
O’Connor,S; Berner; E, Allison.

dency programs.” Further, many MLMIC-
insured physicians participate in training
programs for residents and are responsible
for overseeing the care they provide.

As medical errors are often attributed
to system problems (i.e. poorly written
policies and procedures, paper-based
prescribing), solutions may require a
system-wide response from everyone on
the healthcare team, including physicians
in training. In addition, there needs to be
a more vigorous effort, within the resi-
dency curriculum, to educate new physi-
cians about the value of risk management
programs and their practical applications
aimed at preventing patient injury.

The intent of this article is to empha-
size that all healthcare providers need
to accept responsibility for their actions
when they result in medical errors, explore
common medical errors that occur in phy-
sician residency-based programs, and illus-
trate how the utilization of effective risk
management interventions can prevent or
minimize these errors.

Patient Care Issues in
Residency-Based Programs
and Their Remedies

Residents provide the majority of inpa-
tient care in US teaching hospitals.’

The risk of medical errors by residents

is increased substantially by the fact that
they are caring for large populations of
patients in an academic setting. Couple
this with the reality that university medi-
cal centers often care for the most dif-
ficult cases, and are frequently located in
underprivileged areas where the patient

2. Association of American Medical Colleges,
http://www.aamc.org/medicalschools.htm

3. Quality Management in Health Care,
Volume 16, Number 3, March 2006.

base tends to lack preventive healthcare,
and the risk for errors continues to rise.
Understanding how and why medical
errors occur in the teaching setting, as
well as identifying the parties and sys-
tems primarily responsible for breaches
in patient care, are extremely important
factors for the new physician to acknowl-
edge, comprehend and embrace. The
knowledge that residents can gain by
understanding and implementing risk
management strategies to prevent or
lessen the impact of medical errors can
follow them throughout their medical
careers and help improve the quality of
care for their current and future patients.

Since perceptions are determinants
of behavior, residents need to understand
and acknowledge that most medical errors
involve the physician. To deny this fact will
weaken teaching institutions’ efforts to seri-
ously address this problem. Once residents
understand that they can and often do
make medical errors, and that they are part
of the problem, then practice perceptions
and behaviors can change. Developing a
risk management program for residents is
an integral step towards this change.

There are numerous areas in the
teaching hospital setting where resident-
related medical errors occur. The fol-
lowing are a few of the major issues that
should be monitored and addressed in a
risk management program for residents.

Failure to document adequately: A
poorly documented medical record can lead
to medical errors and allegations of substan-
dard care, and can compromise the defense
of a medical malpractice suit. Electronic
medical records (EMRs) have the potential
to greatly assist providers in improving medi-
cal record documentation and patient care.

continued on page 12
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Post-Graduate programs continued from page 11

However, in some cases, the use of an EMR
may lead to a reliance on generic templates
and checklists, which can be less comprehen-
sive than standardized written record systems,
such as SOAP (subjective, objective, assess-
ment, plan of care) notes.

Solution: Residents should receive
regular and timely feedback from attending
physicians about the quality of their docu-
mentation. An EMR can facilitate this pro-
cess and provide the opportunity for “on the

spot” feedback on documentation issues. It is

important for the residents, as well as faculty
staff, to complete all pre-determined fields
of the EMR. Further, they must adequately
describe their thought and decision-making
processes in determining a diagnosis and
treatment plan. This will allow another prac-
titioner to understand their rationale for the
treatment plan. Further, it will enable them
to pick up where a physician left off, should
they assume care of the patient. In addition,
residents must be certain to document their
conversations with attending physicians and
consultants in the medical record. Lastly, by
law, all medical record entries must be timed
and dated, as the sequencing of patient-relat-
ed events can be critical when evaluating the

care provided, as well as defending the physi-

cian in a professional liability action.
Failure to review a potentially com-
plex case with the attending: Senior resi-
dents in many programs are not required
to review all cases with their attendings,
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aside from Medicare and Medicaid
patients. This practice can lead to a sub-
stantial gap in peer review, inadequate
care and treatment, and can facilitate the
occurrence of medical errors.

Solution: Residency programs must
develop comprehensive guidelines by
which the care of all patients, in both
the inpatient and outpatient setting, is
reviewed by attending physicians. All
significant decisions made by residents,
especially for hospitalized patients (e.g.,
admitting, discharging, changes in medi-
cations, etc.), should be made with attend-
ing physician oversight. New residents can
enhance their base knowledge on case spe-
cific issues by researching accepted patient
care guidelines and standards. One sig-
nificant resource for resident clinicians is
the National Guideline Clearinghouse™
(NGC), which provides evidence-based
guidelines that can be put in place to help
improve the treatment of patients. The
NGC Web site’ has a set of nearly 700
guidelines to help clinicians identify and
better understand evidence-based treat-
ment strategies.

Lack of accountability or inadequate
follow-up care of patients: Residents some-
times perceive that they are not account-
able to clinic patients, as they are not really
“their” patients. They often assume an

4. heep://www.guideline.gov.

attending or colleague who last saw the
patient is responsible for the continued care
of the patient. Therefore, the care rendered
in that particular patient encounter may
not be complete or may lack follow-up.
This is often evident in patients who are
seen frequently with chronic conditions,
such as diabetes and hypertension.

Solution: Create an environment
where residents take ownership of each and
every patient they treat. Residents need
to “buy into” the patient’s overall care.
Residents are not only responsible for the
patient’s care during a particular encoun-
ter; they must ensure that follow-up care
is arranged. Communication between the
resident and attending physician is of para-
mount importance in determining who
will follow up on individual patient issues,
and this communication should be memo-
rialized in the medical record.

Failure to follow up on abnormal
lab tests or other diagnostic studies:
The very nature of a residency program
means that patients are often seen by
multiple residents, at different times.
Occasionally, significant information,
such as abnormal lab reports, positive
radiographic findings, or the results of
other diagnostic studies, are overlooked,
and proper follow-up care is not rendered
to the patient. These errors of omission
can become critical when panic values or
significant findings on clinical reports are
not identified and properly addressed.

Solution: The results of laboratory
reports and other diagnostic studies must
be reviewed by a provider, preferably by
the physician who ordered them. The
EMR can assist in this process by auto-
matically “flagging” abnormal reports that
require a provider’s immediate response.
However, this may not be enough if the
resident is on rotation outside the clinical
setting, or does not respond as quickly
as he/she should. Most importantly, it
must be stressed to residents that they
must arrange patient contact or a follow-
up visit, preferably with themselves, for
all patients when they order diagnostic
tests. This can help ensure that the results
are reviewed and relayed to the patient.



Patient follow-up can be monitored using
a chart audit system, and an EMR can
greatly facilitate this process.

Failure to report medical errors and
failure to admit to their own errors:
Residents, as well as other healthcare pro-
viders, are often reluctant to report errors
or admit to their own mistakes, as they fear
punitive action will take place. The culture
at many teaching institutions does not
encourage an open, blameless environment.
Serious medical errors, when reported in
the hospital setting, will result in an exten-
sive review by the facility’s quality manage-
ment committee, and too often, blame is
placed exclusively on an individual.

Solution: A priority patient safety
goal should be for residents to openly
report and discuss their errors with more
experienced clinicians. Hospitals with
residency programs need to develop and
implement policies and protocols that
address resident errors or near misses, and
encourage a discussion of these events in
a blame free environment. This should
take place without the resident fearing
retribution. When an error or near miss
is identified, an effort should be made
to discover what went wrong and how it
could have been prevented. In doing so,
residents can learn from their errors and
prevent similar mishaps from reoccurring.
Further, by contacting Risk Management
or Administration, action can be taken to
appropriately discuss the error with the
patient and/or family and document the
information in the medical record. A true
culture of safety is one in which every
member of the healthcare team feels free
to voice opinions and concerns regarding
a patient’s plan of care, and in which the
fear commonly associated with reporting
errors or disagreeing with those in posi-
tions of authority is eliminated.

Prescribing errors or misunderstood
verbal orders: Medication errors are
among the most common mistakes com-
mitted by healthcare professionals in both
the inpatient and outpatient setting. These
types of errors can be the most serious in
nature. A resident’s lack of pharmaceutical
knowledge, poor penmanship, increased

daily stress, and carelessness can all be
contributing factors in medication-related
errors. Verbal orders are occasionally over
utilized by some physicians, and, since
these orders are not written by the pro-
vider at the time they are given, they may
be open to misinterpretation.

Solution: Studies indicate that
paper-based prescribing is associated with
high error rates.” New EMR systems and
other commercial software tools (such as
hand-held devices) for prescribing drugs
show promise in reducing the number
of drug-related mistakes. Electronic
prescribing may be safer because it
eliminates problems with handwriting
legibility and, when combined with deci-
sion-support tools, automatically alerts
prescribers to incorrect dosages, possible
interactions, allergies, and other potential
problems. Residents must be instructed
to check the dose and potential interac-
tions of any drug they prescribe, and
know its indications. They must be
encouraged to consult with the attend-
ing physician if they have any questions
about prescribing. Residents, who are
on call and in the hospital, should see
a patient if there is a change in status
and new medications or dosages need to
be ordered. Verbal orders by their very
nature should be used sparingly, and resi-
dents must be aware of and follow hospi-
tal policies and procedures for their use.
In addition, residents must ask the nurse
to read back a dictated order, confirming
that the order is correct.

Training in Procedures: While the “see
one, do one, teach one” philosophy may
promote autonomy and education through
experience, it does not guarantee proficiency.

Solution: Given the variation in skill
levels and experience among house staff
and attending physicians, there is often
a need for standardized training so that
residents are taught to perform procedures

5. The New England Journal of Medicine,
348;9. Residents’ Suggestions for Reducing
Errors in Teaching Hosptials. Kevin G.M.
Volpp, M.D., and David Grande, M.D.
February 27, 2003.

correctly and for appropriate indications.
Formal training programs and refresher
courses are useful in teaching certain pro-
cedures, such as resuscitation, and other
specialty-specific responsibilities, rather
than relying on individual instructions,
which may be variable. Teaching tools,
such as simulation models, workshops, and
formal training sessions, can help improve
competence in performing procedures.

Disruptive Behavior
Disruptive clinician behavior is increasingly
capturing the attention of healthcare provid-
ers and leaders, and is even making headlines
in newspapers. It can have a great impact on
other dlinicians and the system as a whole,
increasing the risk of medical errors.
Disruptive behavior is conduct that
interferes with the provision of quality
patient care, including sexual harassment;
making or threatening reprisals for reporting
disruptive behavior; shouting or using vulgar
or profane language; and acting in an abu-
sive way towards patients or staff (i.e., physi-
cal assault, intimidating behavior, and refusal
to cooperate with other staff members).
Residents, in particular, can be under
tremendous amounts of stress. A lack of
rest, constant paging, long hours, etc., can
add to the many frustrations that residents
experience. Occasionally, there are residents
who allow stress to manifest itself in sudden
outbursts of inappropriate behavior.
Solution: New residents should be
supplied with a copy of the facility’s
policy on disruptive behavior, and the
policy must be enforced by the institu-
tion. Residency programs must develop
a culture of zero tolerance for aberrant
behavior. When necessary, residents
should be counseled, and if appropri-
ate, receive professional assistance (i.e.
anger management training.) Residents
who develop patterns of abusive behavior
towards patients, other physicians, and
staff members must be held accountable
for their actions. This may require the
initiation of disciplinary measures.

continued on page 14
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POSt—G?'ﬂ&l’%ﬂte progmms continued from page 13

Resident Personal Distress
Committing medical errors can have a
significant impact on clinicians, leading to
feelings of distress, guilt, shame, and depres-
sion. Most physician residency programs
lack formal programs to support resident
physicians in coping with the distress of
committing serious medical errors.

Solution: Physicians can suffer from
post-traumatic stress disorders following
significant medical errors. Support pro-
grams designed to address these personal
distress issues, such as therapeutic discus-
sion groups, need to be implemented in
teaching institutions.

Conclusion

Physician residency programs offer the medi-
cal community a unique opportunity to fine
tune how medicine is practiced now and in

the future. Post-graduate medical education
programs that focus on the reduction or
elimination of medical errors should be at
the forefront of cultural change.

MLMIC recommends that its insured
physicians, who are practicing in academic
settings, should continue to participate in
risk management educational programs,
and encourage resident participation as
well. These programs are designed to
help improve patient care, reduce medical
errors, and ultimately, decrease the num-
ber and severity of claims.

If you would like additional informa-
tion on risk management strategies for res-
idency programs, please contact MLMIC’s
Risk Management Department. Also, the
attorneys at Fager & Amsler, LLP, counsel
to MLMIC, are available to answer any
legal questions that you may have. <
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Risk Management Survey Results: "Real-time" Reading of E.D. Films

As part of MLMIC’s Proactive Risk Management Programs, physicians
were asked to complete a home study project and self-review survey.
The physicians were asked to respond to a series of statements by se-
lecting the answer that is most applicable to their practice: “Always,
Sometimes, Never, or Not Applicable,” with “Always” being the best
practice. Included in the non-office based survey was a statement re-
garding whether Emergency Department films are read “real-time” by
the radiologists, while patients were still on site. The responses that
were given were both interesting and potentially controversial.

In the survey, radiologists reported that films ordered by the Emer-
gency Department physicians were always read by radiologists on a
real-time basis approximately one third of the time. The remainder of
the time, the films were sometimes or never read on a real-time basis.
Emergency Department physicians responded that radiological studies

that they ordered were always read real-time by a radiologist approxi-
mately 20 percent of the time.

This has implications for the physician, as well as the institution, if
conditions revealed by these studies are reported after the patient has
left the Emergency Department. We continue to see cases where the pa-
tient alleges a deterioration of his or her condition as a result of a delay
in diagnosis. Although most institutions have a “call back” protocol for
positive diagnostic studies that are reported after the patient has left the
institution, we have seen too often that the protocols are not followed
or are prone to human failure. It is important to note that the survey did
not differentiate between day time and night time readings and it ap-
pears that the real-time reading percentages applied to situations where
radiologists were in fact on duty.
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Attorney Requests
for Interviews with
Treating Physicians

Frances A. Ciardullo, Esq.

hysicians are frequently asked by

attorneys to schedule informal, pri-
vate meetings to discuss the treatment
of patients. If the request comes from
the patient’s attorney, the attorney can
easily provide the physician with written
assurance that the patient consents to
the interview. If, however, the meeting is
requested by the attorney for the adverse
party (i.e. defense counsel), it may not
be clear whether the patient knows
about the request or has consented to
it. Physicians understandably have ques-
tioned whether they can or should grant
a private interview with the attorney
representing an adverse party in order to
discuss the patient’s care and treatment.

On November 27, 2007, the New
York Court of Appeals issued a decision
which provides clear guidance on this
question. In Arons v. Jutkowitz', the high
Court discussed the question whether
an attorney may privately interview an
adverse party’s treating physician in cases
where the adverse party has affirmatively
placed his or her medical condition in
controversy. The Court found such inter-
views are permitted, as long as HIPAA
requirements are followed.

The Court reasoned that when a
person commences a lawsuit to recover
for personal injuries, the patient has
waived his or her New York State phy-
sician-patient privilege protecting the
confidentiality of such medical informa-
tion. A waiver of the privilege alone,
however, is not enough. The federal
HIPAA Privacy Rule imposes certain

procedural requirements before the

interview may take place. In order to be

HIPAA compliant, one of the following

conditions must be met:

1) the request for an interview must be
accompanied by an authorization
signed by the patient or the patient’s
legal representative;

2) the request for an interview is
accompanied by a subpoena, discov-
ery request, or other lawful process
with written satisfactory assurance
that the patient has been placed on
notice of the subpoena or other legal
process;”

3) the attorney provides a qualified
protective order or other court order
authorizing the interview.’

As long as one of the above require-
ments is met, then a physician is per-
mitted to meet and discuss the patient’s
care and treatment with the attorney,
subject to any limitations contained in
the authorization or order. The Court
made it clear that interviews should be
limited in scope to the medical condi-
tion at issue in the litigation. Note,
however, that physicians are not man-
dated to grant the interview. The deci-
sion is explicit that treating physicians
are entirely free to decide whether or
not to cooperate with defense counsel.
HIPAA-compliant authorizations and
HIPAA court orders cannot force a
healthcare professional to communicate
with anyone; they merely demonstrate
compliance with proper legal require-
ments so that disclosure of information
is permitted.

In sum, where a party has com-
menced a lawsuit to recover for personal
injuries, a treating physician is permitted
to schedule an informal, private interview
with an attorney who does not represent

the patient as long as HIPAA require-

1. 9 N.Y.3d 393 (2007).

2. See, 45 CFR §164.512(e)(1)(ii)(A) and
(e)(1)(iid).
3. 45 CFR §164.512(e)(1)(v).

ments are met. Obviously, the best evi-
dence of HIPAA compliance is a patient
authorization specifically allowing the
interview. If you have any question as to
whether the attorney asking for the inter-
view has submitted appropriate HIPAA
compliant documentation, you may con-
tact any one of the attorneys at Fager &
Amsler, LLP.

Umbilical Cord
Blood Banking
Program

Donnaline Richman, Esq.

n 2005, Federal law established the

C.W. Bill Young Cell Transplantation
Program, which was intended to increase
the number of transplants of both
bone marrow and cord blood. Effective
January 28, 2008, newly enacted legisla-
tion will create a public and private cord
blood banking program for New York
State to promote research into the uses
for cord blood and to facilitate pre-deliv-
ery arrangements for banking and cord
blood donations.*

Hospitals and other healthcare pro-
viders, particularly obstetricians, gyne-
cologists, pediatricians, and midwives,
will be impacted by the new cord blood
banking program. The New York State
Department of Health public education
and outreach program will develop writ-
ten materials, an Internet site, and public
service announcements to promote this
program to potential donors. Written
materials will be available to potential
donors not only through local health
department offices, clinics, and orga-
nizations that serve pregnant women,
but also through healthcare providers,

continued on page 16

4. New York State Public Health Law §4371.
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HMOs, hospitals, clinics, walk-in medi-
cal centers, mobile care units, surgicen-
ters, and urgent care centers.

The Department of Health also
intends to promote the education of
healthcare providers about the benefits of
both public and private cord blood bank-
ing. Regulations will eventually be drafted
that will clarify appropriate collection
and storage of cord blood, identify blood
banks and the geographic regions each
facility will serve, and delineate the con-
tent of agreements between hospitals and
blood banks.

The new statute requires establish-
ment of a statewide toll-free telephone
number to receive requests for informa-
tion and direct potential cord blood
donors to available public or private cord
blood banks serving their geographic area.

Federal law requires that before cord
blood is collected, information about
medically appropriate cord blood options
must be provided to the maternal donor
so she can provide informed consent for
the donation. If you would like more
information about cord blood dona-
tion and a sample consent form, please
contact the Syracuse office of Fager and
Amsler at (315) 428-1380.

New Law Protects
Privacy of Social
Security Numbers

Frances A. Ciardullo, Esq.

On January 1, 2008, a new law took
effect in New York which limits the

use and dissemination of social security
numbers (SSNis) as part of an ongoing
effort to protect consumers from iden-
tity theft. Section 399-dd of the General
Business Law limits the ability of per-
sons, firms, partnerships, associations,

or corporations to require the use of or
mail out documents containing SSNs, or

16 MLMYC

any number derived from an SSN. This

law is significant for healthcare providers,

many of whom utilize a patient’s SSN as

a unique identifier to correlate a medical

record to a particular individual.

The new law prohibits a person or
entity from:
® making public, in any manner, an

individual’s SSN;

@ printing an individual’s SSN on any
card or tag required for the individual
to access products, services, or benefits;

@ requiring an individual to transmit
his or her SSN over the Internet
unless the connection is secure or the
SSN is encrypted;

@ rcquiring an individual to use his or
her SSN to access an Internet web-
site, unless a password, unique per-
sonal identification number, or other
authentication device is also required
to access the website;

@ printing an individual’s SSN on
any materials that are mailed to the
individual, unless state or federal law
requires the SSN on the document
to be mailed.

Healthcare providers who have
possession of SSNs are specifically
required to take reasonable measures to
safeguard unauthorized access to these
numbers and ensure that no officer or
employee has access to these numbers,
unless it is for a legitimate and neces-
sary business purpose.

SSNs may be included in applica-
tions and forms sent by mail as part of
an application or enrollment process,
or to establish, amend, or terminate
an account, contract, or policy, or to
confirm the accuracy of the SSN. The
number may not, however, be printed in
whole or in part on a postcard or other
mailer without an envelope. It may not
be visible on an envelope. The law also
permits collection, use or release of SSNs
as required by state or federal law, or
the use of SSNs for internal verification,
fraud investigation, or administrative and

business purposes to comply with federal,
state and local laws.’

If a violation is alleged, the New
York State Attorney General is authorized
to bring an enforcement action which
could include an injunction and/or civil
penalties. Civil penalties range from
up to $1,000 for a single violation to
$250,000 for a second offense involving
multiple violations stemming from a sin-
gle incident. In defense of such action, a
healthcare provider is entitled to establish
that the violation was not intentional and
resulted from a bona fide error notwith-
standing that the provider has procedures
in place to avoid such errors.

Clearly, New York State has raised
the bar on enforcement of privacy pro-
tections. Healthcare providers are cau-
tioned to adopt strict internal controls
on the use and dissemination of SSNs in
order to avoid government enforcement
action and potential civil liability for
breaching privacy rights.

New York Enacts
Additional Protections
for Persons with
Disabilities

B A Crfidl iy

On January 1, 2008, a new law took
effect that requires places of public
accommodation to assure that people
with disabilities have access to their
facilities, programs, and/or services.
Under the New York Human Rights Law
§296.2, the definition of “places of pub-

lic accommodation” is broad and encom-

continued on back page

5. The permitted purposes are enumerated
in Financial Services Modernization Act of
1999, also known as the Gramm Leach-

Bliley Act, 15 U.S.C. §6802.
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Anne Heintz, R.N., MLMIC Risk Management Consultant

Tip #1: Maintaining
Patient Confidentiality

THE RISK: Inadvertent breach of
patient confidentiality.

RECOMMENDATIONS:

Office staff must be aware that routine

office practices, such as discussing patient

information within earshot of other
patients, can breach patient confidentiality.

1. Educate your staff periodically to
reinforce the need to maintain patient
confidentiality and to zever discuss
patients outside the office.

2. Have a written policy clearly stat-
ing your expectation that all patient
information will be kept stricly con-
fidential. Office staff should sign
an acknowledgement that they have
received and read a copy of the policy.

3. Assess your physical premises to deter-
mine the flow of patients through the
office and how best to ensure that con-
fidential patient information, written
or spoken, is kept private.

4. Assess staff work areas to determine
patients’ accessibility to computer
screens and patient information. How
quickly are computer users logged off
the system when data entry stops?

5. Set up your office in such a way that
staff conversations can not be over-
heard in the waiting area.

6. Obtain written consent from patients
so that minimal information can
be left on telephone answering
machines.

Tip #2: Tracking Test Results

THE RISK: Tests may not have been
completed or results may be lost, over-
looked, or not received.

RECOMMENDATIONS:

Follow-up procedures are important to

ensure that patients receive the neces-

sary testing, as ordered, and that results
are returned to the office and properly
reviewed.

1. Educate patients about the need for
the testing, and document this con-
versation.

2. Implement a follow-up system in
your practice to ensure that patients
have undergone the recommended
testing and that the results are
returned to the office.

3. The follow-up system should include
the patient’s name, the date the test
was ordered, when the results were
received, and when the patient was
notified.

4. The physician should review, initial,
and date the reports before they are
filed in the medical record.

5. Attempts should be made to contact
patients who have not undergone
the recommended testing. These
attempts should be documented in
the medical record and, once the
patient has been reached, he/she
should again be urged to obtain the
requested testing.

6. Include a process in your follow-up
system to verify that consultations
were obtained.

MLMIC Offices

2 Park Avenue
New York, NY 10016
(800) 275-6564

2 Clinton Square
Syracuse, NY 13202
(800) 356-4056

90 Merrick Avenue
East Meadow, NY 11554
(877) 777-3560

8 British American Boulevard
Latham, NY 12110

(800) 635-0666

Fager & Amsler’s attorneys are available
during normal business hours to assist
policyholders with a wide range of legal
services, including, but not limited to,
advisory opinions concerning liability
issues, liability litigation activities, lecture
programs, consulting services, and legal
audits and assessments. Additionally,
hospital risk managers have exclusive
access to MLMIC's 24-hour legal hotline:
(212) 576-9800 NY Metropolitan Area
(877) 426-9555 Upstate NY
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Linda J. Trentini, CIC, Physician Unit Underwriting Manager

The Beneficial Role of
Policy Administrator

In today’s business environment, there
are many physicians and mid-level
providers who are part of a group practice
(i.e. PC, LLC, PLLC) operating inde-
pendently or who are part of a practice
owned by a hospital. In such cases, the
providers often prefer not to have direct
involvement in the administrative process
surrounding their malpractice insurance.
MLMIC does offer an option which
enables a physician or mid-level provider
to designate a third party to act as Policy
Administrator and to handle their mal-
practice insurance needs. The term Policy
Administrator refers to an individual

or organization appointed to act as the
insured’s agent. The role of the Policy
Administrator was created specifically for
those situations in which a third party

is not only paying premiums, but is also
managing the policy. Following are some
of the reasons why an organization or
hospital would want to be the designated
Policy Administrator for their physicians
and/or mid-level providers:

@® The Policy Administrator can request
changes to the policy, including can-
cellation thereof, and receive copies of
all documented transactions directly.

® The Policy Administrator, although
responsible for premium payment,
is also entitled to receive any return
premiums or dividends payable,
when applicable.

@® The Policy Administrator is automat-
ically notified if an insured cancels
his/her policy directly — cancella-
tion notices and extended reporting
endorsements are sent to both the
current Policy Administrator and the
insured.
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® By designating a Policy
Administrator, an insured gives
MLMIC permission to release
information about his/her cover-
age, which facilitates the Policy
Administrator’s ability to obtain
information for credentialing/re-
credentialing purposes, request cer-
tificates of insurance, or to discuss
other policy-related issues directly
with MLMIC staff.

In order to become the designated
Policy Administrator, each physician
and/or mid-level provider in the prac-
tice must complete and sign our Policy
Administrator Designation and/or
Change form. This form can be found
on MLMIC’s web site (www.mlmic.com)
under the Applications section, or may
be requested by mail, e-mail, or fax. If an
insured is one of multiple providers on
a single policy, all insureds must select
the same Policy Administrator. It is also
important to note that designation as a
Policy Administrator conveys no cover-
age to that third party; it simply allows
greater control over the policy. In addi-
tion, only the insured can designate or
change his/her Policy Administrator by
written request. When an insured desig-
nates a Policy Administrator, this doesn’t
automatically add him/her to a “group
billing” program. If interested in taking
advantage of MLMIC’s Group Billing
option, the assigned Policy Administrator
should notify MLMIC.

A physician or mid-level provider
who doesn't assign a third party Policy
Administrator, via the designation form,
will be designated as his or her own
Policy Administrator. This means he/
she is solely responsible for his/her insur-
ance decisions and would need to sign a
“release of information” form in order for

MLMIC to provide any verbal or written
policy information to another party.

The role of Policy Administrator is an
important one and, when utilized prop-
erly, can allow an office practice or hospi-
tal far greater flexibility in managing the
insurance program for their physicians
and mid-level providers. For the individ-
ual physician or mid-level provider, it can
ease the burden of managing his/her own
malpractice insurance needs.

For more information regarding the
role of the Policy Administrator or how to
become the Policy Administrator, please
call MLMIC’s Underwriting Department
at the office nearest you (See page 17, rop
right-hand column).



MLMICYs Lending Library

Our Editorial Staff felt it would be

a good idea to include in each

Dateline issue a library list that reflects

resources pertaining to the featured

articles. The first such list follows below.

MILMIC’s lending library is available to

all policyholders at no charge and may

be accessed via the Web site link: heep://
www.mlmic.com/portal/lib_home.aspx.
The borrowing period is 4 weeks. To
place any library and research requests,
contact Judi Mullens, Library Services

Administrator, at telephone number

800-635-0666, ext. 2786, or by email to

jmullens@mlmic.com.

1. Removing insult from injury-disclos-
ing adverse events. Johns Hopkins
University, 2005. The DVD features
short vignettes of doctors talking with

patients to illustrate the best methods
for disclosing medical errors.

2. Howard S. Rowland. Hospital legal
forms, checklists, and guidelines.
Aspen Publishers, Inc., 2007. The
guide provides a wealth of sample
forms, guidelines, and checklists for
hospital-wide decision making.

3. Datricia I. Carter. HIPAA compliance
handbook 2008. Aspen Publishers,

Inc., 2008. Includes case law, enforce-

ment updates, information about NPI
contingency guidelines, and the offi-
cial guidelines on the Security Rule.

4. Thomas Wm. Mayo and Tara E.

Kepler. Telemedicine-survey and

analysis of federal and state laws.
American Health Lawyers Association,

2007. Provides an extensive collection
of statutory information from both
federal and state statutes that address
the myriad rules governing medical
practice and telemedicine.

5. John E Monagle. Medical ethics:
Policies, protocols, guidelines &
programs. Aspen Publishers, Inc.,
2006. This manual is a compendium
of various healthcare policies, guide-
lines, protocols, and programs that
concern clinical issues with ethical

implications and reviews
mechanisms for assur-

ing ethical treatment of
patients and staff.
Protecting electronic health
information: How to com-
ply with the HIPAA security
rule. HCPro Publications,
Inc. 2005. The DVD

reviews password manage-

ment; physical security of o~
patient information; pro- NISDA
tecting your system from

outside threats; unauthor-

ized software and hardware;

protecting computers while

you travel.
Michael F. Roizen and Mehmet C.

Oz. YOU the smart patient: An

insider’s handbook for getting the
best treatment. Free Press, 2006. The

authors have employed their poetic
license to bring alive important
points about the healthcare system to
help patients get the best treatment.

Meeting the Joint Commission’s
2008 national patient safety goals.

Joint Commission Resources, 2007.
The book includes book excerpts,
tips, and suggestions for comply-
ing with the 2008 NPSG. Topics
include improving the accuracy of
patient identification; improving the
safety of using high-alert medica-
tions; accurately reconciling medica-
tions; reducing the risk of patient
falls; improving recognition and
response to changes in a patient’s
condition; encouraging patients’
involvement in their own care;
improving hand-off communica-
tion; and, using Universal Protocols.
Getting results - reliably commu-

nicating and acting on critical test
results. Joint Commission, 2006.

The book reviews systems for com-
municating critical test results in

a reliable and timely manner to
improve patient safety.

—_

—_

0.

1.

First, do no harm Part 3: Healing

lives, changing cultures. Partnership
for Patient Safety, 2005. This video

completes the story of a young couple
whose childbirth turns to tragedy
after a series of small errors cascade
into system failure. The video focuses
on the human impact of medical
error and the need for healing of both
people and healthcare organizations

after a bad treatment outcome occurs.
Robert Abrams & Donald R. Moy.
Legal manual for New York physi-
cians. NYS Bar Association, 2006. A
resource for those involved with the
medical profession and practitioners
whose clients have questions relating
to the medical field.

. Biggest legal mistakes physicians make

and how to avoid them. American
Medical Association, 2006. The essen-
tial desk reference that helps physi-
cians avoid a myriad of hidden legal
pitfalls and clearly flags over 1,200 of
the costliest legal errors.

13. James W. Saxton, Esq. The top 15

policies and procedures to reduce

liability for physician practices. HCPro
Publications, Inc., 2005. The book

focuses on the major areas of liability
risk: quality improvement, customer
service and patient satisfaction, patient
rights and responsibilities, documenta-
tion, patient safety, and legal issues. %
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DeVClOpmentS continued from page 16

passes a number of different kinds of
businesses and operations, such as medi-
cal and dental offices, pharmacies, and
healthcare facilities. Specifically, the new
statute makes it a discriminatory practice
for places of public accommodation to:
@ rcfuse to make reasonable modifica-
tions in policies, practices, or pro-
cedures necessary to afford facilities,
privileges, advantages, or accom-
modations to individuals with dis-
abilities, unless making such modi-
fications would fundamentally alter
the nature of the facilities, privileges,
advantages, or accommodations;

@ refuse to take steps necessary to
ensure that no individual with a dis-
ability is excluded or denied services
because of the absence of auxiliary
aids and services, unless taking such
steps would fundamentally alter the
nature of the facility or would result
in an undue burden; or,

@ refuse to remove structural archi-
tectural or communication barriers
in existing facilities, and transporta-
tion barriers in existing vehicles and
rail passenger cars, where removal is
readily achievable.

These provisions are similar to those
found in the federal Americans with
Disabilities Act. The new law will allow
persons with disabilities the ability to
file complaints related to discrimina-
tory practices with the State Division
of Human Rights, rather than pursuing
remedies in the federal courts.





