














RISK MANAGEMENT

Documentation Tz'ps for Dentists

Donnaline Richman, Esq. and Pat Ward, Paralegal, Fager & Amsler LLP
Counsel to Medical Liability Mutual Insurance Company

he dental record is considered legal

evidence. Therefore, accurate docu-
mentation of the dental record is one of
the most crucial weapons in the preven-
tion and defense of dental malpractice
claims and litigation. Good documenta-
tion means that the entries must be accu-
rate, complete, specific, and unaltered.
Further, good documentation is vital to
the investigation and defense of allega-
tions of professional misconduct by the
Office of Professional Discipline (OPD).
The dental record also plays an impor-
tant role in justification of reimburse-
ment claims made to patients’ insurers.
Below, you'll find some tips to help you
improve your documentation:

What Comprises the

Dental Record?

A dental record must include sufficient

information to justify the diagnosis and

warrant the treatment plan. The dental
record tells the story of the patients dental
care and treatment and how it has been
managed. The record must include, but not
be limited to, the following information:

1) The patient’s identifying data,
including financial information.
When treating a child whose siblings
are also your patients, ask the child’s
name and date of birth before start-
ing treatment. Make sure you are
treating the correct child!

2) The nature of each visit, whether it
was for regularly scheduled prophy-
laxis, an emergent problem, or a part
of the patient’s dental treatment plan.

3) A detailed medical, social, and family
history, including current medica-
tions and allergies to both medica-
tion and food.

e  Allergies must be noted prominently
for easy identification by those who
treat the patient.

e  When evaluating the patient’s
medical history, ask questions. Do
not rely solely on the information
the patient provided. The patient
may not be aware of which medica-
tions and/or medical conditions may
impact his/her dental care and treat-
ment.

e If there is a question about the
necessity for prophylactic antibiotic
treatment, the patient’s current medi-
cations, or any part of the patient’s
medical history, contact the patient’s
primary care physician before com-
mencing dental treatment. All
conversations with the primary care
physician must be documented in
the patient’s dental record.

4) Any documentation required by the
patient’s insurer to justify a claim for
reimbursement.

5) The results of each dental examina-
tion. Do not enter in the chart “nor-
mal dental examination.” Document
both positive and negative findings.
If a particular tooth is causing prob-
lems, identify it by number.

6) Your own assessment of the patient’s
dental condition. Do not rely upon
someone else’s assessment. Your
assessment may be different, and
the patient’s condition may have
changed.

7) The dental diagnosis and a written
treatment plan, including an estimate
of costs associated with such treat-
ment and any anticipated benefit
notices received from the patient’s
insurer. Discuss the treatment plan
with the patient and/or parent. Place
a copy of the treatment plan in the
patient’s dental record, and provide
a copy to the patient. This can help
eliminate surprises months later.

e The treatment plan must
include: the recommended treat-
ment and costs associated with it; the
reason why the treatment is recom-
mended; the estimated number of
visits that will be required to com-
plete the treatment; any anticipated
referrals to a specialist for any por-
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tion of the treatment; and, the alter-
natives to the proposed treatment,
plus the costs associated with those
alternatives.

8) Consultation reports, study mod-
els, photographs, x-rays. When you
review consultation reports, initial
and date them before placing them
in the dental record.

Content and Appearance of

the Dental Record

1) If your progress notes are handwrit-
ten, you must write legibly. If jurors
can not read your records, they may
think you are trying to hide some-
thing. Sloppy notes imply sloppy care.

2) Progress notes must be factual and
recorded in a timely manner.
e Document simply, using plain
language and only accepted abbrevia-
tions. Do not use the words inad-
vertent (commonly defined as not
attentive or careless) or routine (stan-
dard, mechanically performed) in the
dental record.
e Be definite and specific, so the
information is clear to another dental
provider, the patient’s third party
payor, and your staff.
e Do not document in advance of
an appointment. The patient may fail
to keep his/her appointment, or his/
her condition may change. The den-
tal record is then both incorrect and
could be an embarrassment in court.
e Don’t use humor. It creates the
appearance of lack of care for your
patient.
e Document your own observa-
tions, not those of others, unless you
quote the source. Do not make gra-
tuitous comments or speculate about
causation or fault.
e Ifan event is not recorded, a
jury may not believe that it hap-
pened. Take the extra time to docu-
ment what occurred.
e Read and respond factually to
notes written by other dentists, den-
tal hygienists, and other staff, as well
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3)

4)

as notes and orders from consulta-
tions you have requested.

e Do not sign any note without
reading it first to confirm its accu-
racy. You will be held responsible in
court for what you sign, even if you
did not author the original note.

e If a patient exhibits symptoms
of a dental problem that you are
considering for a diagnosis, carefully
document your factual observations.
If you make a choice between two
treatments, document which treat-
ment you chose and why.

Informed consent is essential for any
invasive dental procedure. Informed
consent is the discussion between
the dentist and the patient about all
information relative to a proposed
procedure, treatment, or surgery. A
signed consent form merely docu-
ments that the discussion took place.
e Be certain that any teeth treated
are identified by number, both when
documenting the discussion in the
patient’s dental record and on the
consent form.

e Dresent the information in plain
language that the patient can under-
stand.

e  Document the informed consent
discussion: “The risks, benefits and
alternatives, including no treatment,
and the risks of the alternatives
were discussed with the patient; the
patient understood, and had the
opportunity to ask questions. The
patient consented to treatment.”
Document all patient care-related
communication with other providers
and patients, including, but not lim-
ited to, cell phone and land line calls,
text messages, and e-mails, whether
received in or out of the office.
Document the date and time of the
call or e-mail, the response time, and
the gist of the conversation. Print a
copy of all e-mail to and from the
patient, and place it in the patients
dental record. Contact Fager and
Amsler for more information about

the use of e-mail in your practice.

5) Document all missed and cancelled
appointments, as well as all efforts to
reschedule appointments. Keep cop-
ies of all letters sent to the patient in
the patient’s dental record.

6) Every page in a patient’s dental record
must be identified with the patients
name. Do not leave spaces between
notes or at the bottom of a page. If
you are using paper records, mark all
unused spaces with a large Z.

7) Employees who are also patients
must be treated the same way as all
other patients. It is recommended
that the dentist not treat the patient
by himself/herself, but have an assis-
tant in the room. Document dental
care and treatment as you would for
any other patient.

8) Any instructions given to the patient
for medications or treatments to be
done at home must be explained to the
patient and documented in the dental
record. If you provide the patient with
written or printed information about
the medication or treatment, place a
copy in the dental record.

Additions and Corrections

to the Dental Record

1) To properly correct an error, place a
single line through it, write “error”
above it, enter the correct informa-
tion, then initial and date the note.

2) An addendum must only be placed
in the patient’s dental record if the
information is relevant and necessary
for the patient’s future care and treat-
ment. Additions should be relatively
contemporaneous. An addendum
documented weeks or months after
treatment may flag a problem with
the patient’s care.

3) If an addition must be made, date
the new note on the date it is actu-
ally written. Flag the original note
to which you are referring, and enter
“see addendum below.” Then add the
new information directly under the
note last written. State that the infor-



mation you are adding was omitted
at the time the original note was
charted, but that it is necessary for
and relevant to the patient’s future
dental care and treatment.

Documentation to Avoid

1) If an untoward event or incident
occurs, document the facts surround-
ing that event. The facts speak for
themselves. Do not blame yourself
in the chart for a bad outcome or
adverse occurrence. If an untoward
incident occurs, simply chart the
facts without finger pointing.

Distribution of

Dividends in 2010

MLMIC’s Board of Directors recently
approved the recommendation of the
NYSDA-MLMIC Underwriting/Claims
Committee to declare a dividend for

its dentist policyholders. The dividend
applies to dentist policyholders who were
insured by MLMIC for their primary cov-
erage as of May 1, 2010 and amounts to
5% of the applicable premium as of that
date. Dividend checks will be distributed
on or around June 1, 2010.

When the New York State Dental
Association endorsed Medical Liability
Mutual Insurance Company as its profes-
sional liability carrier, it was assured that
profits generated by the Program would
be returned to the policyholders as the
owners of this mutual company. That
commitment has been honored whenever

2) Blame must not be charted. Do not
argue with staff or other dentists in
the chart. All of you may be sued.

3) If you disagree with the care and
treatment provided by a prior den-
tist, do not document this in the
patient’s dental record. Additionally,
do not tell the patient that the prior
treating dentist is incompetent or
that his/her treatment was improper.
The patient’s dental condition and
willingness to consent to treatment
may have been different when the
other dentist decided to pursue his
treatment plan. Unless you have

possible, with MLMIC returning over $8
million to its dentist policyholders over
the course of the Program. No other car-
rier can make that claim.

The NYSDA-MLMIC Program
18 Years Old and Going Strong!
As many of you know, the NYSDA-
MLMIC Program for Professional
Liability Insurance is now in its 18th
year. The Program’s philosophy remains
simple and true: it is a program for den-
tists run by dentists.

MLMIC remains the leading medical
and dental professional liability insurer
in New York State. Its assets and surplus
continue to grow, even in the face of these
trying economic times. When it comes
to protecting its assets, MLMIC’s con-
servative investment policy enables the
Company to preserve principal for future

access to that provider’s treatment

records for this patient, you do not

have all of the information. This

could cause a lawsuit for libel.
Remember: At the end of every dental
record is a judge and a jury. The jury
will rely on what is documented in the
dental record, rather than on conflicting
testimony. ¢

For more information about dental docu-
mentation, please call an attorney ar Fager
and Amsler in Syracuse (315-428-1380 or
877-426-9555), Latham (518-786-2880)
or Long Island (516-794-7340).

claim payments and to generate return on
that principal with reasonable risk.
Founded in 1975, at a time when all
the commercial carriers were withdraw-
ing from the professional liability mar-
ket because of unprofitability, MLMIC
remains committed to its mission to
provide the best possible coverage to its
insureds should similar conditions return.

MLMIC on the Web

We are pleased to advise you that all
issues of Dental Dateline will now also

be available on MLMIC’s website: www.
mlmic.com. To view the publications,

go to MLMIC’s home page and click on
“Dateline Newsletter.” Then, scroll down
to “Dental Dateline” and choose the
issue you want to review. It’s that easy!
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for a dentist to inject anesthetic into an
area where he/she was unfamiliar with
the anatomy.

At trial, the defendant dentist was
able to answer questions about dental
anatomy correctly and admitted that he
had reviewed the appropriate anatomy
while preparing for trial. The plaintiff’s
attorney was able to use this admission
throughout the trial to argue that the
defendant was unfamiliar with the anato-
my of the nerves in the area of the man-
dibular block injection when he adminis-
tered the injection to the plaintiff.

The plaintiff claimed to have been
left with a permanent injury to her
trigeminal nerve as a result of the nerve
block injection. Her continued com-
plaints ranged of tingling sensations
in the right check and right upper and
lower lip, as well as right side facial stiff-
ness and right eye twitching.

The jury returned a verdict in favor
of the plaintiff, and awarded a total of
$840,700 in damages. They found that
the defendant had departed from good
dental practice in administering the anes-
thetic injection and inserting the bridge

with permanent cement. The jury cited,
among other things, inadequate docu-
mentation as a factor in the decision.
On appeal, the verdict was upheld with
interest, increasing the total award to

$865,000. *





