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alternatives that can vary significantly in 
cost depending upon the patient’s goals 
and preferences. We have also found that 
when patients have poor outcomes follow-
ing full mouth restorations, there is often 
a claim that the patient was not informed 
of the reasons for such extensive treatment 
plans or less costly alternatives. Prior to 
performing restorative work, a suggested 
practice would be to put the various rea-
sonable treatment alternatives in writing 
with an estimated cost for each option, 
have the patient sign a copy to acknowl-
edge receipt of the treatment alternatives, 
and then indicate in writing which plan 
the patient chooses. This is particularly 
important because damages awarded for 
dental restoration claims can also be sig-
nificant. A patient in Tompkins County, 
New York was not pleased with the out-
come of restorative work that included 
implant placement. The patient claimed 
she had a change in facial contours, dif-
ficulty speaking, tongue crowding, and 
other damages. The jury found for the 
patient and an appellate court upheld an 
award of $540,000.12

Conclusion
Dentists must recognize that they have 
an obligation under New York law to 
advise their patients of the reasonably 
known risks, benefits, and alternatives to 
any invasive procedure. The definition 
of invasive procedure is not limited to a 
complicated oral surgical procedure. Any 
procedure that involves a compromise 
of a patient’s physical integrity requires 
the dentist to obtain informed consent.13 
A dentist can be found liable for dam-
ages resulting from a complication or 
poor outcome under a theory of lack of 
informed consent, even if the treatment 
rendered by the dentist was done in 
accordance with good and accepted prac-
tice. For that reason, the dentist wants to 
be placed in a strategic position to put 
forth the best possible defense against 
these claims. While a written signed 
consent form will not by itself warrant 
dismissal of a claim for lack of informed 

consent, it is a strong evidentiary tool to 
help prove that the dentist advised the 
patient of the reasonably known risks, 
benefits, and alternatives to the proce-
dure. Further, obtaining written consent 
should only serve as a supplement to a 
dentist discussing and explaining the pro-
cedure, its risks, and alternatives.

As for what specific risks and alter-
natives should be included on a written 
consent form, we defer to the dental 
community to determine those appro-
priate standards. However, as a guide, 
a consent form should probably list the 
most common complications that occur, 
but must also include a catch-all phrase 
such as “and other risks” to insure that 
the patient cannot claim that the compli-
cation that resulted was not specifically 
listed on the form. The form should also 
indicate that the patient was given an 
opportunity to ask questions and that 
all questions were answered before the 
consent form was signed. Individualized 
pre-printed consent forms are typically 
available through the American Dental 
Association and other local district dental 
societies. It is recommended that dentists 
contact one of those societies to obtain 
forms to be used in their office. w

Jeffrey C. Gerson, Esq. is a litigation partner 
and Jeffrey A. Gralnick, Esq. is a litigation 
associate with the law firm of Kaufman 
Borgeest & Ryan LLP, a malpractice 
defense firm with offices in New York City, 
Long Island, Westchester, New Jersey, and 
California that represents dentists, physi-
cians, hospitals, nursing homes, nurses and 
other healthcare providers.
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C a s e  S t u d y :

Good Documentation Wins Cases
Louis Jakub, Esq., Partner and Senior Trial Attorney, Garson, DeCorato & Cohen

T he noncompliant patient creates 
potential legal liability for all 

healthcare professionals. The follow-
ing case illustrates the importance that 
detailed documentation plays in their 
defense. This includes documenting any 
informed consent discussions with the 
patient, including the recommended 
treatment, procedure, or follow-up plan, 
as well as the purpose, risks, benefits, and 
alternatives to the recommended treat-
ment, including no treatment, and its 
importance to the patient’s health and 
safety. Documentation must include a 
discussion of the consequences of noncom-
pliance. By documenting this conversa-
tion in the patient’s dental record, a den-
tist has proof that the discussion occurred. 
This protects the patient from suffering 
an untoward result. 	  

The patient was seen by a general 
dentist in May 2003 with complaints 
of pain in the lower left portion of her 
mouth. X-rays revealed severely decayed 
teeth, for which root canal therapy was 
commenced. Prior to the completion of 
root canal therapy, the dentist referred 
the patient to an oral surgeon for extrac-
tion of tooth 19, because the dentist felt 
the tooth was not salvageable. An oral 
surgeon evaluated the patient and recom-
mended that teeth 17-19 be extracted. 
After tooth 19 was extracted, due to the 
presence of an active infection, an intra-
oral abscess developed. The patient was 
admitted to the hospital on May 19, 
2005 for an incision and drainage of 
the abscess. However, the incision and 
drainage was not performed until June 
4, 2003, two weeks after the patient was 
admitted. By the time the drainage was 
performed, the patient was only able to 

open her mouth 2 millimeters. 
The patient initiated a lawsuit 

against the dentist, the oral surgeon, and 
the hospital where the care took place. 
The plaintiff alleged that there was a 
delay in treatment, as well as a failure 
to properly treat the infected teeth and 
the abscess, causing her severe and per-
manent trismus (lock jaw). The patient 
sought recovery for the pain and suf-
fering associated with the trismus. The 
settlement demand was 2 million dollars. 

At trial, the plaintiff ’s claims were 
primarily focused upon the hospital. 
The plaintiff ’s attorney offered expert 
testimony by a board certified dentist. 
He opined that the incision and drain-
age should have been performed shortly 
after admission. He stated that the failure 
to timely perform the drainage resulted 
in fibrosis of the massater muscle, 
thereby causing trismus. The defense 
attorney representing the hospital was 
able to demonstrate to the jury that the 
plaintiff ’s refusal to undergo the recom-
mended treatment was the actual cause 
of the delay in the incision and drainage. 
The hospital’s attending oral surgeon and 
his fellow both wrote detailed progress 
notes describing their discussions with 
the patient. They had recommended that 
she promptly undergo the drainage pro-
cedure and, most importantly, informed 
her of her prognosis, if she continued to 
refuse this treatment. The plaintiff testi-
fied at trial that she actually gave consent 
to the incision and drainage procedure. 
However, she claimed the procedure was 
canceled, because the hospital staff pro-
vided her meals, which she ate despite 
being NPO. The plaintiff ’s attorney uti-
lized the consent forms contained in the 

hospital’s medical record to support his 
client’s testimony that she had consented 
to undergo an incision and drainage. 
However, the hospital’s attorney rebut-
ted that testimony by showing the jury 
enlargements of progress notes which 
specifically documented the very detailed 
discussions held between the attending 
oral surgeon, his fellow, and the patient. 
Not only did the oral surgeon document 
that the procedure was recommended 
and that the patient refused the proce-
dure, but he also documented her need 
for a timely incision and drainage and 
the likelihood that the trismus would 
be permanent, if the patient continued 
to refuse to undergo the procedure.  
Additionally, the doctors documented 
that the patient had refused to undergo 
this treatment due to her fear of having 
an invasive procedure. The direct quote 
below from the progress notes was also 
enlarged for the jury’s benefit:

“Informed refusal given to patient 
including but not limited to a discussion 
of cutaneous fistula formation, increasing 
size of abscess, spread to contiguous and 
distinct sites including the brain caus-
ing meningitis, encephalitis and brain 
abscess leading to permanent damage. 
Patient understands these problems and 
still refuses treatment. Patient also under-
stands that increasing size of abscess cav-
ity could result in severe trismus.”

This case was successfully defended 
at trial. In February 2009, the jury unan-
imously determined that the dentist, the 
oral surgeon, and the hospital had appro-
priately treated the patient, following the 
tooth extraction, despite her develop-
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Despite your best efforts, there are 
always patients who will for some 

reason demand a refund, or payment for 
repair or revision of dental work you ini-
tially performed. When this occurs, there 
are several things you must do.

It is always prudent to have the 
patient’s request in written form. That 
way, you will have a clear picture of 
exactly what the patient is requesting. 
If the patient’s request was verbal, you 
should politely ask the patient to sub-
mit his or her request in a letter, and to 
include the reasons why a refund or pay-
ment is demanded.

After receiving a written request, you 
should advise the patient that you will 
review and investigate the complaint, 
and give the patient a time frame within 
which he or she can expect a response (for 
example, two weeks). You should also con-
tact the Dental Claims Unit of Medical 
Liability Mutual Insurance Company 
(MLMIC) to place MLMIC on notice 
that a claim has been made. 

Depending upon the nature of the 
claim and whether you wish to dispute 
it, there are some options. If the patient’s 
complaint is related to the quality of care 
you provided and you dispute the patient’s 
claim, one option is to submit the claim 
to the New York State Dental Association 
(NYSDA) for Peer Review, if the patient 
agrees to participate in this process. You 
can learn more about Peer Review by 
contacting NYSDA at 800-255-2100. 
Alternatively, you may advise MLMIC 
that you wish to resolve the complaint 
yourself, without involving the formal 
claims process or NYSDA peer review. In 
that case, the attorneys at Fager & Amsler, 
L.L.P. (F&A) are available to assist you. 

If you choose to resolve the complaint 
by yourself, during your investigation 
of the complaint, you should determine 
who paid the fees for your services. If 
some or all of your fees were paid by an 
insurance company, you cannot return 
that money to the patient. Instead, any 
payment must be returned to the insurer. 
If the patient was self-pay, then any 
amount he/she paid may legitimately 
be refunded. Sometimes, you are not 
asked to make a payment, but to write 
off an outstanding balance related to the 
patient’s care and treatment. If a payment 
for those services was made by an insur-
ance company, you must be careful to 
have a paper trail regarding the request 
and your decision.  

You should thoroughly review the 
patient’s dental records and decide 
whether the patient’s monetary request 
is reasonable. If you are willing to make 
the refund or other payment, send the 
patient a letter regarding your decision. 
The letter should include statements that 
contain the following information:

1)	 You have carefully investigated 
the patient’s complaint and reviewed all 
of the patient’s dental records.

2)	 After your review, you believe 
that the care you provided to the patient 
was reasonable and appropriate and 
well within the standard of care. If the 
patient’s complaint is based upon an 
actual injury, i.e. nerve damage, burn, or 
laceration, please contact F&A to assist 
with appropriate wording.

3)	 As a courtesy to the patient, 
because he/she is so unhappy with his/
her dental care, you will agree to accom-
modate his or her request. However, you 
must ask the patient to first sign a legal 

Release of Liability. Your letter must 
explain in clear and simple language that, 
once the patient has signed the Release 
and receives payment, or the balance is 
written off, he/she has waived his/her 
rights to make any further claim against 
you involving this dental condition or 
event. (A sample letter is available from 
F&A for this purpose.)

If the patient agrees to sign a Release, 
an attorney from F&A can prepare the 
Release for you. You must provide certain 
information for the release, including 
the patient’s name, and, if applicable, 
the spouse’s name; the amount of money 
to be paid or the amount of the bal-
ance to be written off, the name(s) 
of the dentist(s) and the name of the 
practice(s), including any partnership or 
corporate entities. 

You must then mail two copies of 
the completed Release to the patient, 
along with a cover letter. The cover letter 
must include instructions for the patient 
to sign the Release before a notary public 
and return the original Release to you. 

Upon receipt of the signed and 
notarized Release, you may then remit 
payment or write off the balance of your 
fees. The Release must be retained for at 
least six years in your dental chart.  

Finally, if you have not already done 
so, you should consider whether you wish 
to formally discharge the patient from 
your dental practice. If a patient is unhap-
py with your care, it may not be in your 
best interests to continue a professional 
relationship with that patient. A memo-
randum and form letters for discharging 
patients can be obtained from F&A.

What You Should Know Before Refunding a Patient’s 
Money to Resolve a Dental Claim
Donnaline Richman, Esq., Counsel for Healthcare Law and Patricia Ward, Paralegal, Fager and Amsler, L.L.P.
Counsel to Medical Liability Mutual Insurance Company



	  
6

Distribution of Dividends
Once again, MLMIC’s Board of 
Directors voted to approve the recom-
mendation of the NYSDA–MLMIC 
Underwriting/Claims Committee to 
declare a dividend for MLMIC’s dentist 
policyholders who were insured for their 
primary coverage as of May 6, 2009. The 
dividend amounts to 5% of the dentists’ 
applicable premiums as of that date. The 
distribution was made in the form of a 
cash payment on May 20, 2009.

When NYSDA chose to endorse 
MLMIC as its professional liability car-
rier, it received MLMIC’s assurance that 
dentist policyholders would participate 
in profits generated from the NYSDA–
MLMIC Program, and the distribution 
of a dividend this year is consistent with 
that commitment. Because it was created 
as a mutual insurer, MLMIC’s policy-
holders are its owners and, therefore, 
eligible to participate in successful under-
writing results via policyholder dividends. 
This approach is unlike that of commer-
cial stock companies, which distribute 
their profits in the form of dividends to 
their stockholders.

“We are extremely pleased that the 
success of the NYSDA–MLMIC Program 
has enabled us to declare another dividend 
for our dentist policyholders,” stated Dr. 
Robert Menotti, President of MLMIC. 
“While no insurance company can guar-
antee annual dividends, we are looking to 
the future with confidence.”

MLMIC’s Library Services
MLMIC is pleased to remind you of a 
unique service we offer to our physician, 
dentist, and facility policyholders – a 
lending library, which is available on a 
complimentary basis, with over 2,000 
books and audiovisual resources. The 
library’s distinctive collection of titles 

dealing with risk management, quality 
improvement, and patient safety enhanc-
es MLMIC’s commitment to provide 
education and guidance for its insureds 
and to promote patient safety and reduce 
errors in healthcare.

You can access the entire library col-
lection and place library orders online at 
www.mlmic.com by clicking “Lending 
Library” on MLMIC’s home page. Or, 
you may fax requests to the library admin-
istrator at 518-786-2086. Our staff ships 
the requested items from our Latham 
office directly to you, for a borrowing 
period of twenty days, free of charge. If 
you borrow material from the library, you 
are responsible for returning the resources 
on time and paying the return ship-
ping charges. In addition to the lending 
library service, the library administrator 
also works with policyholders who have 
research questions, by utilizing literature, 
Internet, and library resource searches.

New titles are added to our library 
several times a year. The library staff 
also welcomes your suggestions for new 
publications and audiovisual resources. 
In addition to viewing our library collec-
tion online, a bound copy of our Library 
Guide is published twice a year. The 
Guide, which lists recently purchased 
materials and our most popular titles, 
is updated in the spring and fall. It is 
distributed to the Risk Managers at all 
MLMIC-insured facilities and is also 
available to physician and dentist policy-
holders upon request. All new editions of 
the Guide will include a list of books and 
videos related to MLMIC’s Dateline and 
Dental Dateline articles. 

You may contact Judi Mullens, 
Library Services Administrator, at 518-
786-2786 or jmullens@mlmic.com with 
any questions or requests you may have 
about the MLMIC Library. w

Welcome Back
After a long hiatus, Dental Dateline, our 
newsletter for MLMIC’s dentist policy-
holders, is back! We plan to publish the 
newsletter regularly each Spring and Fall 
and hope that this publication will help 
keep the lines of communication open. 
Our goal is to provide information about 
relevant MLMIC issues, updates pertain-
ing to the NYSDA-MLMIC Program for 
Professional Liability Insurance, and gen-
eral topics of interest to dentists. If you 
have any suggestions for future articles, 
please contact Joan Koppel, Editor,  
at (212) 576-9705 or by e-mail to  
jkoppel@mlmic.com

The NYSDA-MLMIC Program
The NYSDA-MLMIC Program for 
Professional Liability Insurance is now 
in its 17th year. Your colleagues, Dr. 
Mark Feldman and Dr. Fred Wetzel, are 
the co-chairs of the NYSDA-MLMIC 
Underwriting/Claims Committee. 
Working together with the Committee 
members, they provide direction, insight, 
and vision to the Program, reinforcing 
the fact that this is a program truly run 
by dentists for dentists. Over these past 
17 years, the NYSDA-MLMIC Program 
has brought policyholders several 
enhancements, such as “Defense Only” 
coverage, credit for prior years’ coverage 
with an authorized insurer toward the 
“retirement tail,” coverage limits up to 
$2M/$6M, as well as the return of more 
than $7.6M in dividends to our dentist 
and oral surgeon policyholders, just to 
name a few. MLMIC looks forward to 
the continued success of the Program and 
is committed to bringing you, our dentist 
policyholders, the best possible coverage 
at the lowest possible premium rate.

Danielle R. Zimbardi 
Vice President Dental Underwriting

 

NEWS



RISK MANAGEMENT

          7

The New York State Department of 
Health, Office of Counsel, has provided 

a legal opinion regarding the applicability of 
the OBS guidelines to anesthesiologists who 
provide anesthesia to patients at a dental prac-
tice. Initially, it was not clear from a review of 
the OBS statute and guidelines whether an 
anesthesiologist was permitted to work in an 
unaccredited dental practice. Therefore, Fager 
& Amsler sought a legal opinion from the 
Department of Health to answer this question.

Florence Abrams, Esq., Counsel to 
the Department of Health, has confirmed 

The Risk:
A missed or cancelled appointment, and 
the failure of a practice to follow up with or 
contact the patient, may result in a serious 
delay in diagnosis or treatment and a subse-
quent risk of liability for the provider.

The Recommendation:	
A pro-active system to follow up with 
patients about missed or cancelled appoint-
ments allows a dentist to promptly assess 
and respond to clinical situations, thereby 
maintaining continuity of patient care.
1.	 Develop policies and procedures in 

your practice for following up with 
patients who have missed or can-
celled appointments.

2.	 Dentists should be made aware of any 
patients who have missed or cancelled 
appointments. The staff should inform 
the dentist(s) of these patients at the 
end of the day and have each patient’s 
record ready for the dentist’s review.

3.	 The dentist should assess the clinical 
importance of the appointment, the 
severity of the patient’s condition, 

dental practices are not required to obtain 
accreditation for OBS unless the dentist is 
also a physician. If a dentist who is not also 
a physician contracts with an anesthesiolo-
gist to provide services, the anesthesiologist 
can work in that dental practice without 
being in violation of the OBS statute. 
However, if the dentist is an M.D. or D.O. 
who practices OBS, then the site must be 
accredited.  Otherwise, the anesthesiologist 
may risk allegations of professional miscon-
duct by OPMC by continuing to practice 
at that office after July 14, 2009.

and the risk(s) associated with the 
missed or cancelled appointment.

4.	 A reminder telephone call should be 
placed to the patient. The time and date 
of the telephone call and the content 
of the message or conversation must be 
documented in the patient’s record.

5.	 A telephone call from the dentist may 
be indicated for patients at higher 
risk. The dentist should emphasize the 
importance of follow-up care and the 
risks inherent in failing to obtain it. 
This telephone conversation must also 
be documented in the patient’s record.

6.	 If there is no response from the 
patient, or the patient develops a 
pattern of not keeping or missing 
appointments, a letter should be 
mailed to the patient to advise him/
her of the risk of non-compliance. 
The letter should be sent two ways: 
1) certified mail, return receipt 
requested, and 2) first class mail, 
with a certificate of mailing pur-
chased from the US Post Office. A 
copy of the letter and any documents 

Finally, Ms. Abrams recommended 
that all physicians regularly review the 
Frequently Asked Questions about OBS 
found at the New York State Department 
of Health Web site, since the information 
found on the site is frequently revised and/
or updated.1

If you have any questions regarding 
this issue, please feel free to contact the 
attorneys at Fager and Amsler, LLP at 
(877) 426-9555. w

returned by the Post Office should 
be maintained in the patient’s chart.

7.	 All efforts to contact the patient, 
either by telephone or letter, must be 
documented in the patient’s record. 
This provides written evidence that 
the patient was clearly made aware of 
the importance of continuing care.

8.	 Educate your staff about patient 
follow-up policies and procedures in 
your practice. Conduct periodic record 
reviews to determine staff compliance 
and to evaluate the effectiveness of the 
processes you have implemented.

9.	 Continued failure of patients to 
keep appointments may be deemed 
non-compliance with treatment. 
Consideration should be given to 
discharging the patient from your 
practice since patient non-compliance 
may increase the risk of liability. The 
attorneys at Fager & Amsler, LLP are 
available to assist you to determine 
how and when to properly discon-
tinue your dentist-patient relationship 
due to patient non-compliance. w

The Tip: Plan to Follow Up Missed or Cancelled Appointments.

Office Based Surgery (OBS) and  
Anesthesiologists Working in Dental Practices
Donnaline Richman, Esq., Fager & Amsler, LLP, Counsel to Medical Liability Mutual Insurance Company

1.	 http://www.health.state.ny.us/profession-
als/office-based_surgery/obs_faq.htm
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ment of permanent trismus. According to the hos-
pital’s defense attorney, the defense was significantly 
enhanced by the detailed progress notes contained 
in the hospital record.

In a busy dental or oral surgery practice, prac-
titioners often find it difficult to find the time to 
document detailed conversations with patients. 
However, the trial of this case conclusively demon-
strates that there is a significant benefit in generat-
ing detailed records, because trials usually occur 
years after treatment is provided. In this case, the 
jurors advised the defense attorney, at the conclu-
sion of the trial, that the progress notes written by 
the oral surgeon at the time of treatment were the 
decisive factors in the jury’s determination that the 
patient had received appropriate care and treatment 
despite her complication. w

Case Study continued from page 4 Refunding a Patient’s Money 
continued from page 5

If, however, after your investigation and 
review of records, you do not believe a refund or 
payment is indicated, you should send the patient 
a letter detailing the reasons for your decision. 
The letter should state that an investigation was 
completed, including a thorough review of the 
patient’s records, and that the results of the inves-
tigation did not substantiate the patient’s claim. 
You should then state firmly that the patient’s 
request for a refund, payment or write off must 
be respectfully denied. This patient should also be 
formally discharged from the practice in writing. 

If there are any questions about refunds, 
payment, or discharge of patients in general, or 
concerning a specific situation, please feel free 
to contact Fager and Amsler, L.L.P. at (877) 
426-9555. w




