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A NEWSLETTER FOR MLMIC-INSURED DENTISTS = )

MLMIC Insurance Company
Enters Berkshire Hathaway Family

n July of 2016, MLMIC Insurance

Company entered into a definitive
agreement to be acquired by National
Indemnity Company, a subsidiary of
Berkshire Hathaway Inc. That transac-
tion has been finalized, and MLMIC
is pleased to announce that we are now
MLMIC Insurance Company, a Berkshire
Hathaway Company.

As a Berkshire Hathaway company,
MLMIC will bring policyholders further
peace of mind, knowing we will be able
to offer an even higher level of financial
security. MLMIC is now a member of a
group that includes other insurers that
specialize in providing medical profession-
al liability insurance coverage to health-
care providers. This affiliation will afford

additional healthcare contacts and insights
for MLMIC and allow it to expand its
offerings with more customized policy
limits, risk-sharing features, and services to
individual practitioners, medical groups,
and facilities large and small.

In the coming weeks, MLMIC poli-
cyholders can anticipate receiving further
details on the enhancements to its services
that this significant event will bring. To
receive the latest information in real time,
policyholders and their staff and representa-
tives are urged to visit MLMIC.com to sign
up for MLMIC’s Blog and Twitter feeds.

Please direct any questions regarding
this announcement to (888) 998-7871
or go to MLMIC.com for additional
contact information. **

How to Resolve a Dental Claim
by Refunding a Patients Money

Donnaline Richman, Esq.

Counsel for Healthcare Law

Fager Amsler Keller & Schoppmann, LLP
Counsel for MLMIC Insurance Company

espite your best efforts, there are
always patients who will demand a
refund or payment for the repair or revi-

sion of dental work you initially performed.

When this occurs, there are several things
you must do. You need to have a clear pic-
ture of exactly what the patient is request-

ing. Never promise or commit to giving a
refund or payment and never agree to give
one without opening an event file with
MIMIC and having an attorney prepare a
legal Release of Liability form for you.

continued on page 5
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Poor Results and Inadequate Documentation —

A Dangerous Mix

Danielle Zimbardi
Vice President, Dental Underwriting
The NYSDA-MLMIC Program

37-year-old female had been a

patient of the NYSDA-MLMIC
insured general dentist since early
2009. She sued the dentist in 2014
due to damage that occurred dur-
ing the extraction of tooth #17. She
alleged that the dentist negligently
performed the extraction, injur-
ing the left lingual nerve, which
resulted in permanent paresthesias
and anesthesia of her tongue. She
also claimed he failed to obtain her
informed consent for this procedure.

At her examination before trial
(EBT), the patient testified that the
only time the dentist ever discussed
extracting tooth #17 was at a rou-
tine prophylaxis visit on 2/13/13.
The patient stated that the dentist
advised her that there was a “prob-
lem there” and that it was better to
extract the tooth before it became a
“bigger problem.” The patient was
surprised, as she had not experienced
any pain or discomfort in that tooth.
The dentist’s records for that visit
are silent about any physical findings
at tooth #17, nor do they reflect a
discussion with the patient about the
proposed treatment plan.

Based upon the dentist’s recom-
mendation, the patient scheduled an
appointment for the extraction of
tooth #17. The extraction was per-
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formed on the morning of 7/31/13.
The patient testified at her EBT that
this was the first time the dentist had
x-rayed her tooth. In fact, a panorex
was taken. The patient recalled sign-
ing a consent form before the pro-
cedure, but testified that the dentist
did not discuss with her any of the
risks of the procedure or alterna-

tive treatment options. She received
nitrous oxide and local anesthetic for
the extraction. The patient further
testified that during the procedure,
she heard the dentist state “This is
the hardest one to remove.” The den-
tist’s documentation of the procedure
states “Surgical excision with flap
incision. Consent signed and postop-
erative instructions given.” Following
the procedure, the patient drove her-
self home and was instructed to take
Tylenol for pain.

At his EBT, the dentist testified
that the indication for his extraction
of tooth #17 was a noted pocket
depth of 6mm that was deteriorating
at the medial buccal aspect of tooth
#17, adjacent to the distal buccal
aspect of #18. The dentist’s only
documentation of the pocket depth
at #17 had been during a periodon-
tal examination on 10/12/09, more
than 3% years prior to the date of
the extraction. He did not discuss

this finding with the patient back in
2009, nor did he dispute the accu-
racy of the patient’s recollection that
his first discussion with her about
this tooth took place in early 2013.
Apart from this one note, the den-
tist’s record contains no other docu-
mentation indicating any significant
changes, problems, complaints, or
further findings regarding tooth #17.

Given the sparsity of his notes,
the dentist was asked at his EBT to
describe the extraction procedure.
He stated that this was an unevent-
ful simple soft tissue extraction. He
further denied making the comment
“This is the hardest one to remove.”
However, the plaintiff’s attorney
confronted him with his billing
records which reflected a charge for
a more complex procedure involv-
ing a bony impaction. The dentist
blamed his office staff for the dis-
crepancy in the billing charge.

The dentist also testified that he
did not section the tooth. When he
was questioned about whether sec-
tioning the tooth lessens the trauma
of extraction, the dentist was defen-
sive and non-responsive. He testi-
fied that the two sutures he placed
were “routine.”

When questioned about wheth-
er he had an informed consent dis-



cussion with the patient, the dentist
could not recollect what he had
discussed with the patient regarding
the risks of the procedure. However,
he stated it was his “routine” to
discuss the possibility of infection
or bleeding. He admitted he did
not discuss alternatives to this
procedure.

During the evening after the
extraction, the patient became con-
cerned as areas of her mouth still felt
numb many hours after the proce-
dure. The next morning, the patient
called the dentist’s office to report
the persistence of numbness. She
spoke only with the dentist’s assis-
tant. The assistant told the patient
that the numbness was “normal” and
that it would subside in one to three
weeks. The dentist documented in
the patient’s record on 8/1/13 that
“Patient telephoned, claimed her
tongue is numb and it is difficult
to hear on her left side. Called the
patient back and left a message. Most
likely due to inflammation post-op.”

On 8/7/13, the patient was seen
for a post-extraction visit and suture
removal. The dentist documented:
“Patient presented for suture remov-
al. + Pain, + dry socket, dry socket
packing inserted. Rx Amoxicillin
x 7 days given. Patient also claims
numbness (total numbness) on
left side of entire tongue and gin-
giva. Patient felt pain during suture
removal. Gagged when tongue was
pushed away from extraction socket
during suture removal but claimed
total numbness on the left floor
of mouth when touched. Advised
patient to seek a specialist and will

continue observation. Range of
motion approximately 2 fingers.”
The dentist testified at his EBT,
against the advice of his counsel, that
he purposely pushed aggressively
on the numb area while removing
a suture, causing the patient to gag
and feel pain. This was to prove his
belief that the patient was “a phony
and a fake.”

Two days later, the patient
remained concerned about the

“... he purposely pushed
aggressively on the numb
area while removing a suture,
causing the patient to gag

and feel pain.”

numbness. She googled her symp-
toms. This led her to consult with
dentists at both Columbia University
and NYU. She was examined at both
facilities and was told that she had
a nerve injury which would require
further evaluation. The patient
testified that she was also told that
the type of extraction performed
required a specialist. The patient last
contacted the dentist on 8/12/13,
requesting a referral due to the per-
sistence of numbness. She was given
the name of an oral surgeon who
specialized in nerve injuries.

On 9/13/13, the patient was

evaluated by the oral surgeon. He

diagnosed an apparent traumatic
neuropathy of the lingual nerve. The
surgeon recommended waiting an
additional three to four weeks. If her
neurosensory examination remained
poor, she would be a candidate for
surgical exploration of the left lin-
gual nerve. The patient’s condition
remained unchanged over the next
several weeks. She was then sched-
uled for surgery on 11/14/13. Her
left lingual nerve was found to be
completely transected and was recon-
structed utilizing a graft.

One year after the reconstruc-
tion, the patient experienced less
numbness. However, she continued
to experience the sensation of pins
and needles on the left side of her
tongue, pain on the left side when
moving her tongue, and the inability
to taste or sense hot or cold. Because
of the numbness, she also periodically
bit the left side of her tongue. These
problems persisted for approximately
two years post-reconstruction and
were considered to be permanent.

The case was reviewed for
MLMIC by several dental experts.
They found significant issues with
the dentist’s care that were difficult

to defend. These included:

e The lack of documentation of
the indication for the extraction.

e No written description of the
procedure or the technique used.

e The inability of the dentist at his
EBT to sufficiently articulate the
indication for performing this
procedure or the technique he
used for the extraction.

continued on page 4
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e The total transection of the lin-
gual nerve found by the oral sur-
geon, which indicated that blunt
force extraction had been used.

e The panorex did not support
the dentist’s testimony that this
was a simple soft tissue extrac-
tion. In fact, the film revealed a
vertically impacted tooth.

e The dentist billed the patient/
insurer for a bony impaction.

e There was no documentation of
any informed consent discussion.

This case was presented to the den-
tist's component professional liability
review committee, which recom-
mended settlement. Therefore, a set-
tlement of $350,000 was negotiated
on behalf of the dentist.

A Legal and Risk

Management
Perspective

Donnaline Richman, Esq.
Fager Amsler Keller & Schoppmann, LLP
Counsel to MLMIC Insurance Company

s with many dental lawsuits,

his one has two very serious
legal deficiencies. The first is the
lack of relevant documentation. In
the record, there was no description
of any new physical findings for the
involved tooth, or images confirming
the new problems allegedly identified
by the dentist. Further, there was no
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documentation of a treatment plan,
or of a discussion of such a plan with
the patient. Although the dentist took
panoramic films immediately prior
to the procedure, there was no docu-
mentation that the films were com-
pared to the patient’s examinations
from 2009, more than four years
earlier. Therefore, the defense could
not point to significant changes in
the condition of the tooth, any com-
plaints by the patient, or any further
findings to justify the extraction.

The dentist’s informed consent
documentation was almost non-
existent. He failed to discuss the
risks and benefits of performing the
extraction. He also failed to discuss
the alternative treatment options,
including not extracting the tooth,
and risks of these alternatives. New
York State Public Health Law 2805-
d requires that all of the above be
discussed with the patient. Informed
consent is not a form the patient
signs. It is the process of the discus-
sion of the required elements of
consent between the patient and the
dentist who actually is going to per-
form the procedure.

The deposition of a dentist is
critical in determining whether the
dentist will be a good witness for
himself or herself at trial. In this
case, the dentist was a very poor
witness. His failure to document
the indications for the extraction,
as well as his failure to describe the
technique used for the procedure,
created major problems when the
plaintiff’s attorney asked him those
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questions. In fact, at his deposition,
he was unable to defend his having
billed the patient for a complex bony
impaction, while simultaneously
arguing that this was actually an
uncomplicated tissue extraction. This
could well have been alleged to be
fraudulent billing.

The experts who reviewed
this case all opined that the tooth
clearly should have been sectioned
to prevent trauma to the patient
or, more appropriately, the patient
should have been referred to an
expert to remove the tooth. Yet the
dentist would not answer any ques-
tions regarding sectioning the tooth,
despite being asked to view the x-ray
films, which confirmed that the
tooth was deeply impacted.

Perhaps one of the dentist’s most
damaging responses at his deposition
was his response to the patient’s post-
operative complaints of numbness.
Despite counsel’s strong advice not
to do so, the dentist testified that
he believed the patient was actually
“faking” her symptoms. To prove
this point, he intentionally caused
her to have pain and gag by pushing
very hard on the areas she claimed
were numb.

In fact, the patient did have a
completely transected left lingual
nerve and, despite the nerve repair
surgery, has had continued sequalae
including paresthesias, decreased sen-
sation and taste, speech difficulties,
and pain. These permanent injuries
have negatively affected her life. The
dentist’s testimony alone might have



made a jury sufficiently angry to
punish him by awarding substantially
more damages than would occur by
settling the lawsuit. Further, the jury
could have also imposed punitive
damages, which cannot, by law, be
covered by insurance. Overall, the
dentist appeared angry and anxious.
Rather than responding directly, he
repeated each question the plaintiff
asked, thus appearing to be consider-
ing how to answer. This, too, would
negatively affect a jury if he had tes-
tified this way at trial.

Because the dentist discounted
the true nature of the patient’s inju-
ries, was such a poor witness at his
deposition, and should have referred
the patient to an expert because of
the nature of the impaction, the
risk of his going to trial was signifi-
cant. Finally, because the dentist’s
deposition was sworn testimony,
the plaintiff’s lawyer would likely
have used this transcript at trial to
impeach the dentist’s testimony if he
did not admit to the facts he stated
at his deposition. Juries tend to dis-
like defendants who do not appear
to be testifying honestly. Therefore,
the settlement negotiated by defense
counsel was clearly indicated. ¢

How to Resolve a Dental Claim continued from page 1

1. After receiving such a request,
you should only advise the
patient that you will first review
your dental records to determine
the validity of the complaint.

2. You must also promptly contact the
Dental Claims Unit of MLMIC
Insurance Company (MLMIC) to
place MLMIC on notice that the
patient is requesting either a refund
or a payment to another dentist or
for other bills.

3. Give the patient a time frame
within which he or she can expect
a response (e.g., two weeks).

4. Once you determine that
you will agree to the patient’s
demand, you should also request
a copy of any such bills you are
being asked to pay.

Depending upon the nature of
the patient’s demand and whether
you wish to dispute it, you have sev-
eral options. If the patient’s demand
is related to the quality of the care
you provided, the patient is demand-
ing you make a payment rather than
giving a refund of the monies paid,

and you dispute the patient’s claim,
one option, if the patient agrees to
do so, is to submit the claim to the
New York State Dental Association’s
(NYSDA) peer review process.
Alternatively, you may advise the
MLMIC Dental Claims staff that you
would like to attempt to resolve the
complaint yourself, without involv-
ing the formal claims process or the
NYSDA peer review process. In that
case, the claims staff will refer you to
the attorneys at Fager Amsler Keller
& Schoppmann, LLP (FAKS) to
assist you.

If you do choose to resolve
the complaint by yourself, the ini-
tial investigation of the monetary
demand is to determine who actu-
ally paid the fees for your services.
If some or all of your fees were paid
by an insurance company, you can-
not return that money to the patient.
Instead, the insurance payment must
be returned to the insurer. If the
patient was “self-pay” and request-
ing only those fees paid to you,

continued on page 6
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How to Resolve a Dental Claim continued fom page 5

then what he/she actually paid may
legitimately be refunded to him/her.
Sometimes, you may be asked not to
make a payment, but rather to write
off an outstanding balance related
to the patient’s care and treatment.
If a payment for those services was
made in part by an insurance com-
pany, you must return the payment
attributable to the insurer back to
the insurer before “writing oft” the
remainder of the patient’s balance.
To determine whether the
patient’s monetary request is reason-
able, you must thoroughly review the
patient’s dental records. If you decide
to make either a refund or payment,
you should advise the patient of your
decision by letter. The letter should
include the following statements:

1. I have carefully investigated your
complaint and reviewed all of
your dental records.

2. Asa result of my review, I believe
that the care I provided to you
was reasonable and appropriate
and well within the standard of
care. However, if the patient’s
complaint is based upon an actual
injury (e.g., nerve damage, burn,
or laceration), please contact an
attorney at FAKS to assist you
with appropriate wording,.

3. As a courtesy to you, because
you are so unhappy with my
dental care, I will agree to
accommodate your request but
only if you (and your spouse, if
applicable) agree to first sign a
legal Release of Liability.

4. Your letter must explain in clear
and simple language that, once
the patient (and spouse) has
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signed the Release and receives
payment, or the balance is writ-
ten off, he/she has waived his/
her rights to make any further
claim against you involving this
dental condition or event. A
sample letter is available from

FAKS for this purpose.

If the patient agrees to sign a
Release, you must notify the claims
department and the claims exam-
iner will have an attorney from
FAKS prepare the Release for you.
You must provide the attorney with
certain information for the release
including: the patient's name, and,
if applicable, the spouse's name; the
amount of money to be paid to the
patient or returned to the insurer,
or the amount of the balance to be
written off; the name(s) of all of the
dentist(s) in the practice; and the
name(s) of the practice(s), including
any partnership or corporate entities.

You must then mail two cop-
ies of the completed Release to the
patient, along with a cover letter,
which FAKS will provide. The cover
letter must include instructions for
the patient (and spouse) to sign the
Release before a notary public and
return the original signed and nota-
rized Release to you.

Only upon receipt of the signed
and notarized Release should you
remit payment of the refund to the
patient, repay the insurer, or write
off the balance of your fees. The
Release must be retained for at least
six years in your dental record. If you
are making an actual payment and
not a refund, you must be aware that
there are National Practitioner Data

Bank implications, about which
the FAKS attorney will advise you.
In that event, the payment must
be made from your personal funds,
rather than business funds.

Finally, if you have not already
done so, you should formally discharge
the patient from your dental practice.
If a patient is unhappy with your care,
it is not in your best interests to con-
tinue a professional relationship with
that patient. A memorandum and
form letters for discharging patients
can be obtained from FAKS.

If, however, after your investiga-
tion and review of records, you do
not believe a refund or payment
is indicated, you should send the
patient a letter stating your decision
and detailing the reasons for your
decision. The letter should state that
you completed an investigation,
including a thorough review of the
patient’s dental records, and that the
results of the investigation do not
substantiate the patient’s claim and,
therefore, the patient’s request for a
refund, payment or write off must be
respectfully denied. This patient also
should be formally discharged from
the practice by letter.

In summary, when a patient
makes a demand for a refund, pay-
ment or other reimbursement, do not
promise to do so before reviewing
your records, talking to an attorney at
FAKS, and contacting the MLMIC
Dental Claims Unit, as you may later
realize no payment may be indicated.

If you have any questions about
refunds, payment or discharge of
patients in general, or concerning a
specific situation, please feel free to

contact FAKS. ¢
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Noncompliance

The Risk: Patient noncompliance is
one of the most difficult challenges for

healthcare providers. Noncompliance

may include missed appointments and

the failure to follow a plan of care, take

medications as prescribed, or obtain

recommended tests or consultations.

The reasons given by patients for non-

compliance vary from the denial that

there is a dental problem to the cost of

treatment, the fear of the procedure or

diagnosis, or not understanding the need
for care. Dentists and other healthcare
providers need to identify the reasons

for noncompliance and document their

efforts to resolve the underlying issues.

Documentation of noncompliance helps

to protect providers in the event of an

untoward outcome and allegations of

negligence in treating the patient.

Recommendations:

1.

Establish an office policy to
notify providers promptly of all
missed and canceled appoint-
ments. We recommend that this
be done on a daily basis.
Formalize a process for follow up
with patients who have missed or
cancelled appointments, tests, or
procedures. This process should
include recognition of the nature
and severity of the patient’s clini-
cal condition to determine how
vigorous follow up should be.

a. Consider having the dentist
make a telephone call to the
patient as a first step when the
patient’s condition is serious.

b. If the patient’s clinical con-

11ip #23: Managing Patient

dition is stable or uncom-
plicated, staff should call

the patient to ascertain the
reason for the missed or can-
celed appointment.

c.  All actempts to contact the
patient must be documented
in the dental record.

d. If the patient does not
comply, send a letter by
certificate of mailing outlin-
ing the ramifications of
continued noncompliance.

During patient visits, emphasize

the importance of following the

plan of care, taking medications
as prescribed, and obtaining tests
or consultations.

Seek the patient’s input when

establishing a plan of care. Socio-

economic factors may contribute
to the patient’s noncompliance.

To reinforce patient education,

provide simple written instructions

regarding the plan of care. Use the
teach-back method to confirm that
patients understand the informa-
tion and instructions provided.

With the patients permission, include

family members when discussing the

plan of care and subsequent patient
education in order to reinforce the
importance of compliance.

When there is continued noncom-

pliance, patient discharge from

the practice may be necessary. The

attorneys at Fager Amsler Keller &

Schoppmann, LLP are available to

discuss patient noncompliance and

the discharge of a patient. ¢

MLMIC Offices

New York City
2 Park Avenue
New York, New York 10016
(212) 576-9800
(800) 275-6564

Syracuse
2 Clinton Square
Syracuse, New York 13202
(315) 428-1188
(800) 356-4056

Long Island
90 Merrick Avenue
East Meadow, New York 11554
(516) 794-7200
(877) 777-3580

Latham
8 British American Boulevard
Latham, New York 12110
(518) 786-2700
(800) 635-0666

Buffalo
300 International Drive, Suite 100
Williamsville, New York 14221
(716) 648-5923

The attorneys at Fager Amsler Keller &
Schoppmann, LLP are available during
normal business hours to assist MLMIC
insureds with a wide range of legal services,
including, but not limited to, advisory
opinions concerning healthcare liability
issues, liability litigation activities, lecture
programs, and consulting services.

Healthcare law, regulations, and practices
are continually evolving. The information
presented in Dental Dateline® is accurate
when published. Before relying upon the
content of a Dental Dateline® article, you
should always verify that it reflects the most
up-to-date information available.
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Not all medical and dental malpractice
insurance is created equal. Follow us for
the latest medical and dental headlines,
MLMIC news and more.

Tweets

Tweets & replies Media

OCT 4, 2018

MLMIC to Host Warren Buffett for

Conversation on the Economy and

New York’s Healthcare Marketplace

Berkshire Hathaway CEO Warren Buffett will be
joining MLMIC Chairman of the Board James Reed,
M.D. for a live streaming event at noon on Wednesday,
October 17, 2018. The moderated discussion -
available for free online (no registration required) - is
an opportunity for policyholders and members of the
public to hear how the top economic issues impact
New York’s ever-changing healthcare marketplace.

OCT 2, 2018

MLMIC Joins Berkshire Hathaway Family of Companies
MLMIC announces the official completion of its
conversion from a mutual company to a stock company
and its acquisition by National Indemnity Company, a
subsidiary of Berkshire Hathaway. The cash consideration
resulting from the conversion will be paid out to eligible
policyholders as promptly as practicable.



